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IN IHK

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

THE PELTON WATER WHEEL
COMPANY,

Appellant,

vs.

MAY E. DOBLE,

Appellee.

No. 1970.

REPLY BRIEF OF APPELLANT.

At the oral argument of this case we contended that

each of the claims of the patent in suit was void for the

reason that there was no "combination" in the sense of

the Patent Law between the several elements or instru-

mentalities set forth in such claim.

This objection goes to the very foundation of A j)pel-

lee's right to a patent on the association of the elements

or instrumentalities included within the respective

claims, and if well taken is fatal to the patent whether

the utility of what is shown and described he great or

small or whether there be little or much that is new or

novel in any part or parts thereof.

That the court may most readily understand and apply

both the facts and law we will brieflv review tlie se\'eral



claims that we may have before us a definite and succinct

analysis of tlie elements and instrumentalities included

in each thereof.

CLAIM ONE.

In this claim the patent calls for the association in a

hydraulic ai^paratus of

1. An impact-wheel with buckets,

2. A nozzle-pipe of sinuous or double-curved form

for directing a stream of water upon the buckets

of said wheel,

3. Means for varying the amount of water dis-

charged from said nozzle,

4. A supply-pipe to which said nozzle is pivoted

on an axis in the plane of its sinuousity, said

plane and axis being substantially parallel to

the axis of said impact-wheel, substantially as

specified.

Attention is particularly called to the fact that no gov-

ernor or governing mechanism is a part of this associa-

tion of elements or instrumentalities. Nor is any me-

chanical connection between any such governor and the

"means for varying the amount of water discharged from

said nozzle" included or called for. Particular attention

is called to the fact that nowhere in the description of the

patent is there described, or is there shown in the draw-

ings of the patent, any such governor or governing mech-

anism, or any mechanical connection with the needle-valve

mechanism of the nozzle. No mechanical connection of

such needle-valve mechanism is even suggested—much



less described with that certainty required by the Patent

Law to conform with the plain requirements of Section

4888 of the Revised Statutes that

:

''Before any inventor or discoverer shall receive his

patent for his invention or discovery, he shall make

application therefor, in writing, to the Commissioners

of Patents, and shall file in the Patent Office a written

description of the same, and of the manner and process

of making, constructing, compounding, and using it,

in such full, clear, concise, and exact terms as to enable

any person skilled in the art or science to ivhich it ap-

pertains, or ivith which it is most nearly connected, to

make, construct, compound, and use the same," etc.

The first reference in the specification of the Doble

patent to even a governor is found in lines 55-63 of page

1, as follows:

'*To attain sensitive and efficient regulation by means

of deflecting nozzles, it is necessary that these be placed

in equilibrium or relieved from resistance to the action

of regulators or governors which are not capable of

exerting much force without interfering with their pre-

cision and uniform action."

No one will contend that this is a description of either

the mechanical construction or principle of operation of

such regulators or governors. We must therefore search

further if we are to find any description of how to make

or construct or use such a regulator or governor or how

to mechanically connect it with the valve-means for shut-

ting off the flow of water from the nozzle.

But, read the specification of the patent in suit word

for word and read each and every one of the claims and

not another reference to any such governor or governing



moans or any mcciuiuioal connection of such governor

with the neeille-valve means can be found. There is no

other mention of or reference to such governor and not

even the remotest suggestion of mechanical connection be-

tween the valve-means and a governor.

It is thus seen that not only is the printed portion of

the patent absolutely silent as to the construction and

mode of operation of the governor and that there is ab-

solutely no suggestion of mechanical interrelation of the

governor and the valve-means, but there is no description

of how such governor co-operates with the needle-valve

or the mode of pivoting, and when we direct our atten-

tion to the drawings it is noted that the drawings do

not even indicate a governor—much less show any me-

chanical connection between a governor and the needle-

valve means. It is certain then that this patent does not

disclose an invention of which the governor forms any

part. The inventor did not intend to claim the governor

as a part of any combination produced by him.

This claim 1 cannot therefore either in its plain terms

or by any construction whatever include, as an element

of a "combination" to be covered thereby, a governor

or mechanical connections between a governor and the

"means for varying the amount of water discharged from

the nozzle," nor any interdependence of co-operation or

co-action between, any governor and the needle-valve

means.

It is clear therefore that this is not a claim for a com-

bination of the double curved deflecting nozzle, pivoted

on an axis in the plane of its sinuousity, a governing

means, and a needle-valve means so interrelated as to con-



jointly co-operate to produce a unitary result, but that

the governor does not enter into the claimed structure at

all. Then whatever co-operation in practical use, as sub-

sequently installed, a governor may or may not have with

the needle-valve mechanism is not within the disclosure

of this patent and is not involved in the consideration of

this claim for the reason that such governor is not shown

or described in the patent and is no part of the claim and

the claim must stand or fall independent of any gov-

ernor.

CLAIM TWO.

In this claim there are embraced the following ele-

ments :

1. An impact-wheel,

2. A nozzle rigid throughout, of curved form, for

directing a stream upon said wheel,

3. Means for varying the amount of discharge

from the tip of the nozzle,

4. A supply pipe,

5. A pivot connecting the nozzle and pipe, the axis

of the pivot at right angles to the direction of flow

at the axial point and located in the plane of the

bend of the nozzle.

It is thus seen that this claim 2 differs from claim 1

only in that claim 1 is limited to a ** double-curved form''

of the nozzle while claim 2 simply calls for the nozzle

rigid and of curved form. No governor or governing

means is called for by this claim nor made a part of the

alleged combination nor is any mechanical connection or



co-oporatiou botwooii a governor and the needle-valve

("means for varying the amount of discharge from the

tip of the nozzle") included within the alleged combina-

tion or called for by the terms of the claim.

If then there were co-action or co-operation between

a governor and the needle-valve, such co-action or co-

operation is not inherent in the collection of elements

called for by the claim and not within the claim and any

such combination {did any in fact ever exist) between the

governor and the needle-valve is not involved in the con-

sideration of this claim which is for the five elements

specified and not for these elements and {6) a governor

and (7) a mechanical connection hetiveen the governor

and needle-valve, neither of which are shown or described

or claimed in the patent in suit.

CLAIM THREE.

This claim calls for a hydraulic apparatus consisting of

the following elements

:

1. An impact-wheel,

2. A nozzle rigid throughout and of curved form for

directing a stream upon said wheel,

3. Means for varying the amount of discharge

from the tip of the nozzle,

4. A supply pipe,

5. A pivot connecting the nozzle and pipe, the axis

of movement of the nozzle being at right angles

to the direction of flow at the axial point and

located in the plane of the bend of the nozzle.



It is thus seen that these five elements of claim 3 are

the same five elements of claim 2 and no others. The

claim does not call for (6) a governor or (7) a mechanical

connection between the governor and the needle-valve.

These elements are not part of the alleged combination,

either as shown in the drawings of the patent or as de-

scribed in the printed description of the patent or as

enumerated in this claim of the patent.

CLAIM FOUR.

"While this claim differs somewhat in phraseology from

claim 1, 2 and 3, it calls for the same elements. It does not

mention either a governor or any co-operation or co-

action between the needle-valve and a governor. The ele-

ments specified in this claim are:

1. An impact wheel provided with buckets and in

which a jet from a pivotal nozzle is projected

against the buckets in a plane perpendicular to

the vertical axis of the wheel,

2. A fluid-supply pipe,

3. A nozzle pivotally mounted at two diametrically

opposite points outside the base of said supply-

pipe, said nozzle being bent or curved forward of

the supply-pipe in the same plane, as that occu-

pied by its pivoted points,

4. Means arranged forward of said pivotal points

^

for regulating the jet discharged by the nozzle.

CLAIM FIVE.

The elements specified in this claim are:

1. A bent rigid nozzle,



2. A r<ilrc rcguiai'Dtg the discharge at the tip,

[\. A main supply-pipe,

4. A i)ivot connectiriii: the nozzle and pipe at right

an«rles to the direction of flow at the axial point

and in the plane of the bend of the nozzle.

There is no governor, or mechanical dependence be-

tween governor and the regulating valve, called for by

this claim and it is apparent that the inventor in making

this claim did not base his contention that it was a com-

bination upon any interdependence between a governor

and such regulating valve.

CLAIM SIX.

The elements specified are

:

1. An impact-wheel,

2. A nozzle of sinuous or double curved form for di-

recting a stream upon the wheel,

3. Means for varying the amount of discharge

from the nozzle,

4. A supply-pipe to which said nozzle is pivoted on

an axis in the plane of its sinuousity, said plane

and axis being substantially parallel to the axis

of the said impact-wheel.

While here again we find the regulating valve thrown

into the collection of instrumentalities collected in this

claim, still no mention of any governor or of any co-

operative relation of the reg-ulating valve and a governor.

These form no part of this claim.
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CLAIM SEVEN.

The elements of this claim are

:

1. An impact-wheel,

2. A nozzle rigid throughout, of curved form, for

directing a stream upon said wheel,

3. Means for varying the amount of discharge

from the tip of the nozzle,

4. A supply pipe,

5. A pivot connecting the nozzle and pipe, the axis

of the pivot at right angles to the direction of

flow at the axial point and located in the plane of

the bend of the nozzle, and said plane parallel to

that of the axis of the wheel.

Again the needle-valve or regulating means is thrown

into the collection of elements without any co-operating

elements.

CLAIM EIGHT. i

The elements of this claim are:

1. An impact-wheel,

2. A nozzle of sinuous or double-curved form for di-

recting a stream upon said wheel,

3. Means for varying the amount of discharge

from the ^nozzle,

4. A supply-pipe with which the nozzle has pivotal

relation, the axis of movement located in the

plane of the sinuousity of the nozzle.

This extended analysis of each of the claims of the pat-

ent in suit shows the total lack in the claims of any even

pretended co-action or co-operation of the needle-valve
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witli a p:overnor. Reading the claims one cannot but be

struck witli tlic apparent interjection of the needle-valve

into a collection of instrumentalities with which it has no

co-oi)erative relation. WJwrein the absence or presence

of the needle-valve has any effect upon the manner of

pivoting cannot be gleaned from the drawings, the printed

description, or the claims.

It is clear that no attempt has been made by Mr. Doble

to claim a combination of the needle-valve and a gov-

ernor.

There being no room for doubt but that the claims of

the patent do not embrace a governor and that the draw-

ings do not show a governor and the specification does

not describe a governor, it is clear that if a governor be

essential to a co-operation or co-action of the needle-

valve, the needle-valve is not in combination with the

other elements of the claims but is merely aggregated

therewith or in juxtaposition with respect thereto and the

claims are void.

Appellee's counsel did not at the oral argument and

does not in his brief contend that there is any co-action

or interdependence between the specific mode of pivot-

ing and the needle-valve except through the governor. We
submit that the failure to show and describe in the patent

how to make or construct and how to use such a gov-

ernor and the manner of its co-action with the needle-

valve and the utter failure to claim the governor as an

element of the alleged combination utterly and absolutely

removes such governor as an element from the claims of

the patent and that if without such element (the gov-

ernor) there is no dependent relation and co-action of the
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needle-valve and the particular mode of pivoting then

each claim is void.

The Court of Appeals for the Third Circuit, in

National Cash Reg. Co. v. American Cash Register

Co. (53 Fed. 371),

discusses the difference between a ''combination" and an

''aggregation" and lays down the rule that

"A combination, to be patentable, must produce a

new and useful result as the product of the combination,

and not a mere aggregate of several results, each the

complete result of one of the combined elements."

In the nozzle in controversy the reactory strains are

present regardless of valve means for opening or closing

or partial closing of the discharge outlet of the nozzle.

Control of this outlet is material solely to economize

water. It has naught to do with the presence or absence

of reactory strains. The particular mode of pivoting,

i. e., putting the pivots in the plane of the curve of the

nozzle—produces no result which is in any manner what-

ever dependent upon or the product of the needle-valve

means. There is therefore no new result which is the

product of the particular manner of mounting and the

needle-valve means. The manner of mounting provides

one result—removing the reactory strains from the gov-

ernor and taking care of them on the pivots—the needle-

valve controlling means accomplishes a distinct office or

purpose—the regulation of the amount of water flowing

from the nozzle—these are separate and independent and

if we view the whole mechanism as accomplishing both

these results, then each is the complete result of one of

the elements and the claims are for an aggregation, as
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there is no new and useful result as the product of the sev-

eral (icnictits.

In [loff'nuni v. Young (2 Fed. 74, 77), it is said:

*'A mere a<!:^re,i!:ati()n of old ]>arts, without any new

result issuing from tJicir united action, is not patent-

ahle. The parts must combine in operation, and by

their joint effect produce a new result."

In Reckendorfcr v. Faber (92. U. S. 347), the Supreme

Court says:

"The comhination, to be patentable, must produce a

different force or effect or result, in the combined

forces or processes from that given by their separate

parts. There must be a new result by their union. If

not so, it is only an aggregation of separate elements."

Illustrating this principle the Court then gave the fol-

lowing illustration as showing the joint co-operation of

the elements to produce a single unitary result:

"Another illustration may be found in the frame of

the saw mill, which advances the log regularly to meet

the saw, and the saw which saws the log. The two co-

operate, and are simultaneous in the joint action of

sawing through the log."

The moving frame performed, of itself, no other office

than moving frames do. The saw performed no other

office than saws do; but, each performing its particular

function co-operatively with the other they together
*

'
sawed through the log. '

' Neither acted to do this alone.

In the aggregated elements of the claims of the Doble

patent, however, the placing of the pivots in the plane of

the curve of the nozzle has no co-operative relation to

the opening or closing of the outlet orifice of the nozzle
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and the presence or absence of the needle-valve means

has nought to do with the manner of pivoting. Regula-

tion of the amount of water discharged from the nozzle

is effected by the needle-valve and in the same old man-

ner and for the same old purpose as in this needle-valved

nozzle of Doble's prior patent, number 660,789, as set

forth in the patent in suit. The reactory strains are taken

care of by placing the pivots in the plane of the curvature

of the nozzle. The two functions or operations have ab-

solutely nothing to do with each other.

Appellant's position is in full accord with the most re-

cent decisions of the courts. This shows conclusively

that the consensus of modern opinion supports appel-

lant's proposition that each of the claims of the Doble

patent involved herein are void and of no effect, as they

are drawn to, and call, for a collection of elements or

instrumentalities which do not co-operate together to se-

cure a combined unitary result but are in mere juxtapo-

sition with respect to each other and produce respectively

several and distinct results, neither of which is in any

manner dependent upon the other nor do all the several

elements of any one of the claims co-operate together to

perform or secure any one of these results.

In Anton v. Grier Bros. Co. (185 Fed. 796), the Circuit

Court of Appeals for the Third Circuit, on March 23,

1911, says:

''The complainant did no more than add these two

features to the old miner's lamp. The combination, it

is true, resulted in making it a more durable and desir-

able lamp ; but there was no new result produced from

the combination. The guard element and the spreader
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element each performed the same function when nsed

on one and the same lamp as when used on separate

latnps. In aggregating the old elements there was pro-

dueed no new result as thus assembled. Each performs

exactly the same duty it performs when used alone, and

these advanta<::es or fiinotions of the guard and spread-

er are sucli that it is a))solutely impossible for them to

co-operate in any patentable sense when used on one

and the same lamp. The guard is placed there for the

purpose of preventing the spout from being battered or

dented in knocking it to raise the wick. The function

of the spreader is to prevent the flame from licking

back and melting the seam and crotch of the spout, and

preventing the oil from dripping down. Now, each of

these elements, to wit, the guard and the spreader, will

perform that same function, whether found on the same

lamp or on different lamps, and there is no new re-

sult; hence the combination discloses no patentable

novelty, and the claim is invalid.

*

' This has been ruled so often that it is unnecessary

to do more than refer to a few of the leading cases

which sustain the proposition. To sustain a patent with

a combination of old elements, it is well settled that a

new result must be obtained, which is due to the joint

and co-operating action of all the old elements. Either

this must be accomplished, or a new machine of dis-

tinct character and function must be constructed. If

several old devices are so put together to produce even

a better machine or instrument than was formerly in

use, but each of the old devices does what it had form-

erly done in the instrument or machine from which it

was borrowed, and in the old way, without uniting with

other old devices to perform any joint function, it seems

that the combination is not patentable. Brinkerhoff v.

Aloe, 146 U. S. 515, 13 Sup. Ct. 221, 36 L. Ed. 1068;
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Pickering v. McCiillough, 104 U. S. 310, 26 L. Ed. 749

;

Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719;

Hailes v. Van Wormer, 87 U. S. 353, 22 L. Ed. 241 ; Spe-

cialty Mfg. Co. V. Fenton Mfg. Co., 174 U. S. 492, 19

Sup. Ct. 641, 43 L. Ed. 1058."

** Notwithstanding the fact that the aggregation of

these old improvements in Anton's lamp made a more

desirable lamp than those previously sold, there was no

patentable combination effected hy him, and the bill was

properly dismissed."

The lack of mechanical co-operation or co-action of the

specific method or mode of pivoting the nozzle in the plane

of its curvature and of the use of a needle-valve for econ-

omizing the use of water is absolutely fatal to the pres-

ence of any "combination" of these elements in a Patent

Law sense. This is emphasized by the decision of the Cir-

cuit Court of Appeals for the Third Circuit on February

2nd, 1911, of

Langan v. Warren Axe d Tool Co., 1660 G. 986

;

where the Langan patent was held void because the in-

vention described therein resided in a specific form of

hook, whereas the "claim" of the patent was for an al-

leged combination of a pair of grab-hooks and a draft de-

vice and there was no co-action or co-operation of these

elements. The Court says:

''Not only is the claim for a combination foreign to

what is set forth in the specification, but there is no

new co-action or co-operation of the elements of the

combination. The grab-hooks and draft appliance of

the patent, in combination, co-act as grab-hooks and
draft appliances have always done. The grab-hook of

the patent, by reason of its peculiar construction and
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form, is very i)r()l)al)ly an ini]irovoment of no little

utility. Hut the patonteo cannot, merely because of that

fact, have a patent for a combination which shall have

as one of its elements a ])air of such urab-hooks. He
did not invent the combination. lie invented, if he

invented anythini?, an im])roved grab-hook. Indeed,

this is conceded by the patentee's counsel and he argues

that because the Patent Examiner, when the original

claims were before him, said:

'claim 6 is incomplete without the links, and the eye

in the end of the shank is useless without the other

elements,'

the claim as it now stands should he construed as one

descrihing, as the real invoition, a specific form of

grah-hook. Manifestly, we cannot so construe it. The

claim is for a eombi)iatio)) of grah-hooks, of a peculiar

form, and a draft device. We are not at liberty to dis-

tort its plain language. It mai/ he as the patentee's

counsel declares, that the criticisms of the Examiner

led to the present form of the claims. For if the Exr-

aminer's criticisms were unsound, the patentee could

have had them reviewed by an appropriate appeal.

This is not a case where there was a mere change of

phraseology to suit the views of an Examiner. The
structure of the claim was remodeled in a fundamental

respect. It was changed from a claim for an improved

grab-hook to a claim for a combination of an improved

grab-hook and a draft device. We are therefore com-

pelled to read the claim as one for a combi)iation, and

not for an improved grah-hook. So read, it is clear

that there is 'no error i)i the decrees of the Circuit

Court.

In the specification of the Doble patent in suit it is

stated

:

"My invention relates to hvdraulie nozzles and the
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manner of mounting and adjusting the same to avoid

unbalanced reaction due to water pressure when the

nozzles or pipes are curved or of sinuous form."

**The object of my invention is to relieve pivoted or

deflecting nozzles from reactive or other strains that

would interfere with sensitive control of such nozzles

when they are deflected."

The specification of the Doble patent shows that the

alleged invention consisted in the particular form of

mounting and that the needle-nozzle valve was old in the

art, having been patented on October 30, 1900, to Mr.

Doble. The claims of the patent in suit are drawn not

for this particular form of mounting but attempt to re-

patent and extend the monopoly of the needle-valve noz-

zle. As said by the Circuit Court of Appeals in the case

last referred to

:

''The claim is for a combination of grab-hooks, of

a peculiar form, and a draft device. We are not at

liberty to distort its plain language."

The claims here in controversy are for a peculiar form

of mounting and a needle-valve nozzle. As there is no

mechanical co-action between and no unitary result from

these, the claims fall as aggregations and if Appellee has

any remedy it must be by application to the Patent Office

for a Re-Issue or amended patent.

As said by the Circuit Court of Appeals for the Second

Circuit, in Ryan v. Metropolitan Jockey Club, (144 Fed.

697):

'

' The courts must take the claims of patents as they

find them."
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In \\'nt<r Mrtrr ('<>. v. Dcspar, (101 U. S. 3:^2) it is

sa'nl

:

•*()ur law riMiiiires the patentee to specify particu-

larly \vl»at lie claims to be new, and if lie claims a com-

bination of certain elements or parts, we cannot declare

that any one of these elements is immaterial. Tlie

])atcntoe makes them all material by the restricted form

of his claim."

Appellant is pleased to see that since the filing of its

opening brief herein, the decision of the Circuit Court of

Appeals for the Seventh Circuit in Warner Instrument

Co. V. Stewart £ Clark Co., has been published in No. 3

of the Advance Sheets of Volume 185 of the Federal Re-

porter at page 507.

This decision was rendered January 3rd, 1911, and up-

holds Appellant's contention that there is no "combina-

tion," in a Patent-law sense, between

1. The curved deflectible nozzle having its pivots

mounted in the plane of the curve of the nozzle

and

2. The needle-valve means for controlling the

amount of water issuing from the nozzle.

In the decision referred to the Court says

:

"The mere bringing together of old parts and allow-

ing each to work out its own old effect, without pro-

ducing some new machine or product, is not invention.

It is necessary always to determine whether the con-

ception of a combination of old parts results from the

intuition of the inventor as distinguished from the skill

of the mechanic. A combination of old elements to be

patentable "must produce a different force, or effect,

or result in the combined force or processes from that
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given by their separate parts. There must he a new

result produced by their union; if not, it is only an ag-

gregation of separate elements." Reckendorfer v.

Faber, 92 U. S. 347, 23 L. Ed. 719."

It is clearly and definitely proven, and was practically

admitted by counsel for Appellee at the oral argument,

that the needle-valve did not in any manner mechanically

co-operate with the mode of pivoting the nozzle in the

plane of its curvature, and that the presence or absence

of the needle-valve had nothing to do with the presence

or absence of reactory strains ; that the needle-valve had

nothing whatever to do with these reactory strains. On

the contrary the whole object and purpose of the particu-

lar form of pivoting was to relieve, i. e., take off from the

governor, these reactory strains and take care of them by

the particular location of the pivots so the governor would

be free therefrom. Any curved, pivoted (or deflectible

nozzle) would present the same reactory strains. The

same reactory strains upon the pivots (or upon the gover-

nor, according to manner of pivoting) are present

whether the nozzle is needle controlled or without valve

means or whether the needle-valve be wide open, partially

closed or wholly closed. It is clear, therefore, that there

is no "different force, or eff'ect, or result," by reason of

the inclusion of the needle-valve. The needle-valve is then

in "juxtaposition" with respect to the particular manner

of pivoting a curved nozzle and a claim calling for this

particular form or manner of pivoting with respect to the

curvature of the nozzle and for the presence in such

nozzle of the needle-valve means is an aggregation of

mechanisms not mechanically dependent or co-operating
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and not a tnio "combination in the sense of the Patent

Law."

Says tlie Circuit Court of Appeals for the Seventh

Circuit in

CUahij V. Reese, 88 Fed. 645, 648:

"The court below in its findings speaks of a co-rela-

tion between all the parts, but there is no suggestion of

any joint or unitary action producing any neiv or useful

result. There is nothing in the findings or in the case

anywhere to show anything more than a mere juxta-

position or aggregation. The combination, to be patent-

able, must produce a different force or effect or result

in the combined forces of processes from that given by

their separate parts. There must be a new result pro-

duced by their union; if not so, it is only an aggrega-

tion of separate elements. Reckendorfer v. Faber, 92

U. S. 347. Merely bringing old devices into juxta-

position, and then allowing each to work out its own ef-

fect, without the production of something novel, is not

invention. Hailes v. Van Wormer, 20 Wall, 353."

In the case of Fond Du Lac County v. May, 137 U. S.

395, Mr. Justice Blatchford, speaking for the Court, says

:

**As the mechanical operation and effect of the pat-

ented devices are the same, whether there be a grating

or other barrier or not, there is no patentable combina-

tion between the devices and the grating. The grat-

ing performs no mechanical function and has no me-

chanical effect. The case is one of mere aggregation. '

'

In the case of Double-Pointed Tack Co. v. Two Rivers

Manufacturing Co., 109 U. S. 120, the second claim of the

patent in suit covered the combination with a peculiar

double-pointed staple of a washer on one of its legs. The
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Court found that the waslier did not in any way modify

or affect the action of the staple which was due to its

peculiar construction, the washer operating with this

staple just as it would with any staple. The claim was

held to be an aggregation.

On the same principle, the castors on the legs of the ore-

feeder in Hendy v. Miners' Iron Works, IT! U. S., 375,

were held to be merely aggregated with the special feed

roller of the machine.

In Tyssowski v. Thayer (159 Fed. 165: affirmed 174

Fed. 43), it was held that the patent was void as claiming

an aggregation and not a combination. The device was

a pyrographic tool ''comprising a combined pyrographic

point and a scorcher. '

' Each worked independently of the

other and had no influence on the operation of the other.

In Germer Stove Co. v. Art Stove Co. (150 Fed. 141),

a claim relating to improvements in fire-pots and grates

for stoves covering a fire-pot having vertical air passages

in the walls thereof and vertical slits connecting the same

with the inside of the fire-pot, in combination with a sub-

stantially closed gate, was held to cover a mere aggrega-

tion, the fire-pot and grate each producing its own effect

after as before the association.

In Cameron Septic Tank Co v. Village of Saratoga

Springs (151 Fed. 250, 262), the claim was held void as an

aggregation and not a combination. This claim called for

(1) a septic tank having a specified outlet, and (2) an

aerator connection with the outlet. This was aggregation

or juxtaposition for the reason that each of these devices

performed its old function in the old way. The bringing

together of these did not bring any co-action or co-opera-
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tioii mcclianically between them to produce a combined

unitary result. l)ut siiH|)ly an aggregation of the two old

results.

In Wrlbmni v. Midland Steel Co. (106 Fed. 2-!l), the

Court held that a claim covering a car in combination

with an apparatus for charging furnaces, including de-

vices for grappling, lifting, and shifting ingots, mounted

on the car, the car simply supporting and carrying the ap-

paratus as it would support and carry any other load and

.in no way co-operating or co-acting with the apparatus is

an aggregation.

In Parson Mfg. Co. v. Coe (180 Fed. 742, 746), the

Court says

:

* * It is difficult to see how a claim for a banking plat-

form and a blower, in a furnace, can avoid being con-

sidered an aggregation. A banking furnace, as abund-

antly appears, is used simply to facilitate the cleaning

of the fires. At such a time the furnace door must of

necessity be open, which cuts off the blower, and ren-

ders it inoperative for the time being. The functions

of the banking platform and of the blower are separate

and distinct. When one is used, the other is not. Their

functions are not interdependent."

In Dodge Coal Storage Co. v. Neiv York Central and

H. R. R. Co. (139 Fed. 976), the Court has before it two

patents for improvements in storage apparatus consist-

ing of mechanism for piling coal or analogous material

and for removing material from a pile. The second of

these patents was held void as being for a mere aggre-

gation and not a true combination. We call attention to
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the able discussion found on pages 985-987 in which,

inter a lia, the Court says

:

**In the patents in suit we do not have a new ma-

chine of distinct character and functions. A pit under

an open centered tower receives and holds coal. A
fixed structure holds up a movable structure turning

thereon. This, in its turn, supports an elevating and

carrying device set in motion by a steam engine or

some other power. The result is, coal or some other

material is taken by the lifting and carrying device

from one point to another. The two structures hold

up the device that carries the coal. How is the element

of the railroad track qualified in any degree by either

of the other elements, saying nothing of all of them?

How is the element of the track qualified by revolving

truss structure? How is the element of the pit quali-

fied by the leg supporting the outer end of the swinging-

arm or truss ? How do these co-act ? '

'

The rule that the combined elements or instrumentali-

ties must mechanically co-operate or co-act with one an-

other so as to produce a new function, mode of opera-

tion, result or effect, which may be termed a unitary re-

sult produced by the co-operative action of all the ele-

ments or instrumentalities, is applied in the decision of

the Supreme Court in Beecher Mfg. Co. v. Atwater Mfg.

Co. (114 U. S. 523), in which the Court says:

"The second claim of the reissue, like the single

claim of the original patent, for the use in succession,

or, in the patentee's phrase, 'the series' of the two

pairs of old dies, the one pair to shape the arms of the

bolt, and the other to give those arms the requisite

curve, does not show any patentable invention. The
tivo pairs of dies were not combined in one machine,
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and (lid uot co-operate to one residt. Each pair was

used by itself, and mi^ht be so used at any distance

of time or place from the other; and if the two were

used (it the some place and in immediate succession of

time, the result of the action of each teas separate and

distinct, and was in no way influenced or affected by the

action of the other. This was no combination that

would sustain a patent. Hailes v. Van Wormer, 20

Wall, 353 (87 U. S, Bk. 22, L. Ed. 241) ; Pickering v.

McCullou.irh, 104 U. S, 310 (Bk. 26, L. Ed. 749);

Stei)henson v. R. R. Co., 114 U. S., 149 (Ante, 58)."

If several devices or instrumentalities are so put to-

gether as to produce even a better machine or apparatus

or instrument than was formerly in use, but each of the

old devices does what it had formerly done in the instru-

ment, apparatus or machine from which it was borrowed,

and in the old way, without uniting with the other devices

to perform any joint function derived from the joint

action, then the collection of devices is an "aggregation"

and not a patentable combination.

Brinkerhoff v. Aloe, 146 U. S. 515;

Richards v. Chase Elevator Co., 158 U. S. 301;

Richards v. Chase Elevator Co., 159 U. S. 486;

Office Specialty Co. v. Fenton Co., 174 U. S. 492;

Bussey v. Mfg. Co., 110 U. S. 145;

Wright V. Yuengling, 155 U. S. 53;

Pickering v. McCullough, 104 U. S. 318;

Spear Co. v. Kelsey Co., 158 Fed. 622 ; 85 C. C. A.

444;
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' Goodyear v. Rubber Co., 116 Fed. 303; 53 C. C. A.

583;

Overweight Co. v. Vogt, 102 Fed. 957.

Appellee attempts to show combination between the

elements of the several claims, stating:

**As a matter of fact, each element of the Doble in-

vention simultaneously co-operates with all the other

elements thereof, and this is perfectly apparent when

one understands the mode of operation of the device."

''Let us assume that there is a maximum load on

the wheel and that the same is suddenly reduced one-

half. The nozzle will be instantly deflected so only one-

half of the jet will strike the buckets. The station at-

tendant tvill then reduce the size of volume of the jet

by means of the needle-valve.'

'

Here we have a direct admission in the brief, as like-

wise we had at the oral argument, that the needle-valve

must be manually operated and that such needle-valve

will never operate unless human agency intervenes to put

it into operation. In other words, in the sequence of

operations claimed by Appellee's counsel there comes

a time when it is desirable to economize water and this

is accomplished at the will of and as the judgment of the

human being direct. The human being may or may not

operate the needle-valve but the needle-valve will not

close or partially close or operate at all—will not perform

any function at all—unless operated by hand in accord-

ance with the will of the operator. This is not me-

chanical co-operation. There is no co-operation at all

unless an agency, outside of the elements set forth in the

Doble patent in suit, intervenes to operate the needle-
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vnlvo. Tlio Dohlo patent tlion neither discloses nor claims

a true combination, but mere aggregated elements not

mechanically dependent.

As thus construed l)y Ap})ellee's counsel the collation

of elements of the respective claims are merely aggre-

gated and in juxtaposition and not mutually dependent

or in combination. The matter then falls directly within

the decision in

Diamond Match Co. v. Ruby Match Co., 127 Fed. 341.

In this decision the Court lays down the rule that

"Where a device described in a claim of a patent

as an element of a combination in a machine does not

co-o])erate mechanically with the other parts, but acts

sei^arately—as a mechanism operated by a hand lever

to lift another part out of position when the machine

is stopped—the claim is for a mere aggregation, and

not a patentable combination."

The inclusion of the needle valve in the claims calling

for the particular manner of pivoting the curved nozzle

on the pipe line falls directly within the spirit and intent

of this decision. In fact it would be hard to find another

case so closely paralleling it. In all of Appellant's coun-

sel's reading of decisions in patent cases, including a

thorough search in connection with the preparation of

this brief, we are yet to find a single case in which it

was held to be a patentable conbination to collate two

mechanisms in a machine or device in such manner that

there was action of one of the mechanisms only when a

human being willed and actuated the necessary lever or

hand wheel.
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In Diamond Match Co. v. Ruby Match Co. (Supra), the

Court says:

"The distinctive feature here is the mechanism for

giving the paraffine wheel vertical motion, in order to

raise the match splints out of the bath. This is im-

portant when, for any reason, the machine is stopped,

so that the splints will not absorb more of the prepara-

tion than they ought ; and the arrangement contributes

to the effectiveness of the machine by preventing im-

perfect matches from being turned out with the others,

throwing discredit on the whole product.

''The mechanism for raising the wheel is not made

the subject of a distinct claim, but appears as one

element of a combination of which the others are the

endless chain, having a plate with rows of perfora-

tions, and the paraffine wheel. But there is no co-

operation in what is thus brought together to produce

a common result, and it is therefore a mere aggrega-

tion. 22 Am. & Eng. Enc. Law (2d Ed.), P. 294. No
doubt they are all factors to make up a complete ma-

chine and turn out good matches, and in that remote

sense may be said to work together. But mechanically

they are distinct parts, acting separately, there being

no more connection between the carrier and the

mechanism for raising the paraffine wheel under which

it passes than between that and the steam boiler or the

standards of the supporting frame. To make the rais-

ing mechanism effective, a human factor, the hand of

the operator, guided by his judgment, must intervene,

and ivithout this it has no influence on the product. Un-

less he sees occasion to act, the match produced will

be equally good or equally bad, tvhether the wheel-rais-

ing mechanism is there or not. It is not as though it

were automatic, raising the matches out of the bath on
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the sfopi)a,srt^ of tlie carrier, and loworin^ that ai^airi on

the resiiinption of its course. That might be regarded

as directly co-operating witli the other parts named to

effect the general result. But, as it stands, I do not see

that it does."

So also in the case at bar if the attendaijt operates the

hand wheel to open or close the needle-valve he will regu-

late thereby the amount of water discharged from the jet

of the nozzle, but this same amount will remain discharg-

ing until the operator again changes the adjustment of

the needle-valve. The water will run to waste or will be

insufficient for maximum efficiency of the wheel, as the

case may be, if the attendant is negligent or temporarily

absent. The needle valve is totally dependent on the at

tendant and is in no way dependent upon the mode of

pivoting the nozzle. There is therefore no co-action or

interdependence between them. The nozzle will be de-

flected on or off the buckets of the wheel whether the

needle-valve is present or is operated by the attendant or

whether it is left stationary for all time. Unless the at-

tendant sees occasion to act the water will run to waste

or will be insufficient regardless of the presence or ab-

sence of the needle-valve. IS IT NOT CLEAR that the

needle-valve is dependent on ''the hand of the operator,

guided by his judgment/' as stated in Diamond Match

Co. V. Ruby, and not mechanically co-operating with the

particular mounting of the nozzle?

It must be clear that this needle-valve is an inter-

mediate mechanism in the nozzle in the same sense that

the mechanism for raising the paraffine wheel w^s in the

match case. We have the statement of Appellee's counsel
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for this and it is the fact. The claims of the patent in suit

do not embrace a governor and a mechanical connection

between the governor and the needle-valve so that the

action of the governor actuates the needle-valve. The

patent in suit is absolutely silent as to any such com-

bination or elements. This Court therefore has not be-

fore it such a combination. If Mr. Doble had provided

a governor and an automatic mechanical connection so

that the needle-valve was automatically operated then a

claim including both the governor, the needle-valve and

the automatic mechanical connection would have been

true "combination," but it is impossible to read any such

arrangement of devices out of the drawings, description

or claims of the patent in suit. They are not there and

the needle-valve is simply in aggregation or juxtaposi

tion with the particular manner of mounting the nozzle

and the claims fall within the decisions cited and are

void. There is no escape from this conclusion and it is

determinative of this controversy. It shows the decree

appealed from is wrong and must be reversed.

The Court of Appeals for the Second Circuit in Ameri

can Chocolate Machinery Co. v. Helmstetter (142 Fed.

978), says:

''To constitute a combination it is essential that

there should be some joint operation performed by its

elements producing a result due to their joint and co-

operating action, while in an aggregation there is

a mere adding together of separate contributions, each

operating independently of the other."

"If the patent in suit had covered in separate claims

the dipping and jarring devices, respectively, and the
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question ol" ini'riii^eiiR'iit Imd been the only one in issue,

a (litTorent situation would have been presented. But

as the patentee has failed to make such claims, and re-

lies only upon one for a coml)ination specifically de-

scrii)ed as dependent upon successive interde])ondent

operations, he is bound by the self-imposed limitations

of his claim. The fact that the two devices are not

sei)arately claimed, but only in combination, would indi-

cate that the patentee regarding the elements individu-

ally considered as old. The distinction between a com-

bination (Did an aggregatio'n lies in the presence or

absence of mutuality of actio-n. To constitute a com-

bination it is essential that there should be some joint

operation perfomed by its elements, producing a result

due to their joint and co-operating action, while in an

aggregation there is a mere adding together of separate

contributions, each operating independently of the

other. Hailes v. Van Wormer, 20 Wall., 353, 25 L. Ed.

241 ; Reckendorfer v. Faber, 92 U. S. 347, 357, 23 L. Ed.

719 ; Pickering v. McCullough, 104 U. S. 310, 318, 26 L.

Ed. 749."

"Defendant's machine comprises merely an aggre-

gation of two devices. There is no mechanical or func-

tional mutuality of operation. It is not a combination

because there is no co-operation between the coating

and jarring mechanisms, because the two devices do not

unitedly perform their functions, and because they are

not necessarily combined in one machine, and do not

act together to secure the final result."

"Each pair was used by itself, and might be so used

at any distance of time or place from the other ; and if

the two were used at the same place and in immediate

succession of time, the result of the action of each was
separate and distinct, and was in no way influenced or

affected by the action of the other. There was no com-
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bination that would sustain a patent. Beeclier Manfg.

Co. V. Atwater Manfg. Co., 114 U. S. 523, 524, 5 Sup.

Ct. 1007, 1008, 29 L. Ed. 232, and cases cited."

"In defendant's machine the dipping and jarring

mechanisms may be physically and mechanically con-

nected; they may best perform their respective func-

tions in the course of a continuous operation affected

through a driving wheel from a common source of

power. But there is absolutely no union or mutuality

of operation, no conjoint or qualifying co-operation

of the parts. Each device is individually independent

in the sense that each performs its peculiar function

without affecting or being affected by the action of the

other device. The dipping device dips the tray contain-

ing the drops, raises it to its elevated position and

stops. The tray is then manually removed from the

machine, or the portion thereof which dips, and is

placed in another independent machine whose sole func-

tion is to impart a series of concussions. The two de-

vices are as functionally unconnected as though they

were mechanically^ separated. Their functions are dis-

tinctly opposed—the one applies the coating, the other

removes it."

The Circuit Court of Appeals for the Eighth Circuit,

in Portland Gold Mining Co. v. Herman (160 Fed. 91,

100), has constructed and cited with approval this decis-

ion in American Chocolate Machinery Co. v. Helmstetter,

saying

:

"The Holmes patent in that case was for a machine

for coating confectionery, claim 1 covering 'the com-

bination with the drop dipping mechanism, of a jarring

device for removing surplus coating material from the

drops.' It was held that this combination was not in-

fringed by a machine in which the dipping and jarring
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devices are inort^ly ag.ii:related, tlie jarring operation

being performed after the dipping has been comi)leted,

and the tray containing the drops removed to another

frame. The Court laid down the following rule

:

"To constitute a combination it is essential that there

should be some joint operation performed by its ele-

ments, ])roducing a result due to their joint and co-

operating action, while in an aggregation there is a

mere adding together of separate contributions, each

o])erating independently of the other."

It was held that the defendant's machine was merely

an aggregation of two devices, not acting together auto-

matically, but there was an interposition bj^ handling after

the dipping process was gone through with, and the

jarring process was independent of that. The Court said

:

"There is no mechanical or functional mutuality of

operation. It is not a combination because there is no

co-operation between the coating and jarring mechan-

isms, because the two devices do not unitedly perform

their functions, and because they are not necessarily

combined in one machine, and do not act together to

secure the final result."

In Appellee's brief, in an attempt to show true com-

bination, it is said

:

"Let us assume that there is a maximum load on the

wheel and that the same is suddenly reduced one-half.

The nozzle will be instantly deflected so only one-half

of the jet will strike the buckets. The station attendant

u'ill then reduce the size or volume of the jet by means

of the needle-valve. In operating the needle-valve, he

will not only reduce the volume of the jet, but he will

change its direction so it will gradually move upwards

and wholly impact upon the buckets. It will thus be
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seen that the needle-valve performs two functions in the

Doble nozzle—it both controls the volume of the jet,

and through the action of the governor, the direction of

the jet."

Unfortunately for Appellee and for the contention of

Appellee's counsel, as we have heretofore pointed out,

the governor is not an element or factor in the claims and

cannot be read into the claims to make out a combination.

Nor is this automatic connection between the needle-valve

and the governor shown in the drawings of the patent or

described or even hinted at in the specification of the

patent. The weakness of counsel's position is thus readi-

ly seen, as he must go outside of the Doble patent in suit

in an attempt to bring into the claims mechanism and

elements nowhere shown or described or claimed in the

patent in order to justifj^ himself in arguing that there is

combination between the needle-valve and the particular

manner of pivoting the nozzle with the pivots in the plane

of the curve of the nozzle.

It must be apparent to the Court that the situation

might have been different and the Court might have been

called upon to judge a different set of elements and

agencies to ascertain whether mutual co-operation existed

and whether there was a unitary result between the

particular manner of pivoting and the needle-valve, gov-

ernor and an automatic mechanical connection between

the governor and the needle-valve, hut this is not the con-

tract between Mr. Doble and the government, existing in

the form of the letters patent in suit, which the Court is

called upon to construe and determine. This Court will

take this contract as it finds it and not remodel it so as to
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enibraco and sot fortli and flaim soinetliinc: other and

radically different from that which Mr. Doble present to

the government officials and asked be made the basis of

the contract.

It is not seen how the conclusion can be escaped that

each and all of the claims sned on are totally void and of

no effect in law by reason of calling for a mere collection

of instrumentalities which are aggregated together and

which do not conjointly co-operate and co-act to produce

a single unitary result due to the conjoint action of each

and every element.

REPLY TO APPELLEE'S UNWARRANTED IN-

CLUSION OF THE PRIOR ART IN THE
PATENT SUED ON.

AVe cannot refrain from criticising the effort of Ap-

pellee to create invention for the patent sued on by the

inclusion therein of the prior art. The language employ-

ed by the patentee in the specification of the involved

Re-issued Letters Patent leaves no doubt as to where the

supposed invention resides, for the entire specification

states the invention to consist in the mounting of any

curved nozzle of the prior art in such a manner that the

same shall be "pivoted to the supply pipe in the plane of

its sinuosity," and that by "thus pivoting the nozzle pipe

2 in the plane of its sinuosity and not in the opposite

plane, as has hitherto been done, the reactive thrust from

the discharge water on the line a falls in the plane of the

trunnions 4." By thus mounting any curved deflexible

nozzle of the prior art, i. e., pivoting the same to the pipe
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line with its curvature or sinuosity in the same plane

as that of the axis of its pivotal pins, is accomplished

what the patentee declares to be "The object of my in-

vention is to relieve pivoted or deflecting nozzles from

reactive or other strains that would interfere with sen-

sitive control of such nozzles when they are deflected. '

'

Counsel for Appellee, fully realizing the Hagmiaer

nozzle installation of 1896, Defendant's Exhibit 11, to be

a deflectible nozzle of curved form pivoted to the pipe

line with its curvature or sinuosity in the same plane as

its pivotal point and appreciating that by the form of its

mounting any reactive strains generated by the water

flowing therethrough fall onto the pivotal pins and not

onto the governor mechanism, seeks at this time to differ-

entiate from the said Hagmiaer installation by reason of

the fact that it is not a single curved deflectible nozzle and

that the same is not provided with a needle valve regu-

lator situated within the bore thereof. In other words,

as now contended, it will not suffice to meet that which the

patentee declares in his specification to be the invention,

but, in addition thereto, the anticipatory nozzle must be

a single curved deflectible nozzle provided with an in-

ternally disposed needle regulator. However, the pat-

entee does not so restrict the invention, for in the specifi-

cation of the patent in suit, he states the "object of my
invention is to relieve pivoted or deflecting nozzles from

reactive or other strains." This statement refers to and

embraces any and all forms of curved deflectible nozzles

of the prior art, and there is no question but what if the

invention resides wherein the patentee states, that a

nozzle constructed at this time in accordance with the
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nicnt tlicrcof. Under such conditions counsel for Appel-

lee would urire that we must look beyond the claims of the

patent and turn to the sj)ecification in order to determine

wherein resides tlie invention, and finding the same to be

in the manner of monnting any form of a curved de-

flectible nozzle so as to place its curvature or sinuosity

in the same plane as the axis of its pivotal pins, that a

nozzle so mounted constitutes an infringement of the

patent. On attention being directed to the claims of the

involved letters patent as specifying certain elements not

contained in a nozzle of the Hagmiaer construction, the

reply would be that the claims only specified the use of

the invention with eight forms of prior nozzles, but that

it applied equally to any form of a curved deflectible

nozzle.

Without question, if the letters patent sued on are

valid, then the mounting of any curved deflectible nozzle

in such a manner that the pivoting thereof to a pipe line

shall be such as to place its curvature or sinuosity in the

same plane as its pivotal pins constitutes an infringe-

ment thereof, for such is the disclosure of the specifica-

tion of the said letters patent. This being so, then any

curved deflectible nozzle of the prior art pivoted to the

pipe line with its curvature or sinuosity in the same planes

as the axis of its pivotal pins, constitutes an anticipation

of the invention. The Hagmiaer nozzle installation of

1896, Defendant's Exhibit 11, in use at the present time,

is such a nozzle.

The manner of mounting the curved deflectible needle

reg-ulated nozzle illustrated by the drawings of the patent
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in suit, wliich is one of the curved deflectible controlled

nozzles of the prior art, is the only distinction which ex-

ists between said nozzles and the same nozzle of the prior

art, and such manner of mounting a curved deflectible

nozzle is the form of mounting employed by Hagmiaer

in the 1896 installation, the mounting of the Hagmaier in-

stallation being with the curvature of the nozzle in the

same plane as the axis of its pivotal points and so mount-

ed for the same reason given by patentee Doble in the

patent sued on for the manner therein set forth for the

mounting of any curved deflectible nozzle.

In the main. Appellee's brief deals with matters foreigii

to the invention of the patent in suit, in fact, the invention

itself, i. e., the manner of mounting a curved deflectible

nozzle to place the reactive strains onto the pivotal pins,

is treated as a mere incident to what is now sought to be

injected into the case as the controlling features of the

letters patent. Approximately, the entire brief is devoted

to making the deflection of the nozzle, the particular

curvature thereof, and the internally disposed needle

regulator features absolutely essential to the working of

the invention, and for these features counsel endeavors

to impress us with the belief that the combination there-

of was for the first time brought into existence by pat-

entee Doble in the patent in suit, and there is also devoted

a considerable portion of the brief to the necessity of the

bore of the nozzle being free as possible from obstruc-

tions. Of course, viewed from the standpoint of the

importance and the stress given to these features, one

would naturally expect the letters patent to make mention

thereof. Such, however, is not the case, for the specifi-
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cation is silent as to these eunmerated features coustitut-

inic a portion of the invention, for the patentee does not

attribute any vahie to tlie particular curvature of the

nozzle; no mention is made in the specification of the

letters patent as to any advantage to be gained by provid-

ing a nozzle the bore of wliich shall be free of obstruc-

tion, nor does the patentee state that the invention is con-

fined to use in connection with curved deflectible nozzles

provided with internally disposed regulators. On the

contrary, the patentee states that the invention "relates

to hydraulic nozzles and the manner of mounting and ad-

justing the same to avoid unbalanced reaction due to water

pressure tvhen the nozzles or pipes are curved or of sinu-

ous form," and then advises that the invention is par-

ticularly applicable to that class of curved deflectible noz-

zles provided with devices for controlling the quantity of

water discharged therefrom. This statement negatives

the soundness of the contention as to the invention being

restricted in its application to any particular form of

curved deflectible nozzles of the prior art, and is an ad-

mission that the prior art contained curved deflectible noz-

zles "having devices for controlling the quantity of water

discharged."

We direct particular attention to this admission of the

patentee as to the prior art, contained between lines 24

and 30, p. 1, of the printed specification of the letters

patent in suit, for if we are to believe the patentee he was

aware of the fact that prior to his invention the use of

curved deflectible nozzles provided with regulating de-

vices for controlling the quantity of water discharge

were well known to him, and that his present invention
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related to the manner of mounting such nozzles "to avoid

unbalanced reaction due to water pressure." In view of

this admission, it was not required of Appellant to prove

the prior use of a curved deflectible nozzle provided with

devices for regulating the discharge of water therefrom.

Notwithstanding this express statement by the patentee

in the preamble to the specification of the letters patent in

suit, counsel for Appellee, on page 90 of his brief, makes

the sweeping statement that ** prior to the date of the

invention of the nozzle in suit, no one had ever made or

used a needle regulating deflectible nozzle of any kind;

that combination was not in existence as part of the art.

Believing, as we do, that the knowledge of Patentee

Doble, an expert in this art, is somewhat more extensive

that than of counsel, we prefer to give credit to Patentee

Doble 's declaration contained in the patent in suit as to

what the prior art contained, and, according to his ad-

mission of the art, he had full knowledge as to the prior

use of curved deflectible nozzles provided with devices

for regulating the water quantity of discharge therefrom,

and such regulating devices for controlling the quantity

of water discharge comprised the needle regulator con-

tained in his prior patent No. 660,789, to which he directs

attention. Counsel, unquestionably, overlooked this ad-

mission by the patentee when making the sweeping state-

ment that no one had ever made or used a needle regulat-

ing deflecting nozzle of any kind. Whether known to him

or not, the prior use was known to patentee Doble.

Commencing with page 16 of Appellee's brief is given

an alleged history of the Doble invention, but such is not

a history of the Doble invention of the patent in suit. It
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relates solely to the history of tlie invention of 1898, em-

bodied in letters patent No. 920,055, of June 22, 1909,

record p. 981, based on the application filed in the Patent

Ortice Oct. 17/0.'J. These letters patent disclose a curved

deflectible nozzle provided with an internally disposed

needle regulator, the same being the identical nozzle illus-

trated in the drawings of the patent in suit, excepting that

a one-quarter turn is given to the illustration of the noz

zle of patent No. 926,055 to disclose the manner of mount-

ing such a nozzle for the invention of the patent in suit.

With this history of the 1898 invention of Doble, which

continues to virtually page 95 of Appellee's brief, we have

no concern at this time, for it is not a history of the

Doble invention of the patent in suit. A suit is now pend-

ing against the Appellant herein for an infringement of

the Doble invention of 1898, letters patent No. 926,055,

and doubtless in due time the history now given for the

said invention will then be repeated, and we prefer to

deal with the same at the proper time. In the present

brief it is a deliberate effort to confuse the Court and to

work into the invention of the patent in suit the alleged

efforts of Doble in connection with an entirely different

proposition. This alleged history deals in the main with

Doble 's efforts to persuade one Eckart to adopt the in-

vention of 1898, but not the invention of the patent in

suit. The history is based on the uncorroborated testi-

mony of Mr. Doble, given at the closing hour for taking

testimony. Mr. Eckart was not called by Complainant

to support any such testimony, although available for

such purpose. Anj^way, it does not relate to the Doble

invention of the letters patent in suit.
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On page 38 of Appellee's brief the statement is made

that Mr. Ensign, a prominent engineer, and later on in

the brief that Mr. Pearson, another prominent engineer,

was unable to solve the so-called problem. A sufficient

answer to this is the fact that neither of these gentlemen

were working on the problem. These gentlemen are in the

employ of the Edison Electric Light and Power Com-

pany, and were so employed at the times stated. The only

interest they had in the matter was the securing of noz-

zles for their company, which would conform to the work

required. In no manner whatever were they endeavoring

to solve any so-called problem, for as far as they were

concerned no problem was presented.

On page 68 of the brief is contained the statement that

defendant's nozzle built for Mill Creek Plant No. 3 was a

failure. Such is not the case. The defendant, like all

manufacturers of devices, supplied a nozzle in accordance

with specification. When pivoted to the pipe line and con-

nected to the governing mechanism in the usual manner,

on water being turned on it was found that the governing

mechanism was not sufficiently strong to take up the

reactory strains. On the nozzle being disconnected and

reinstalled and given a one-quarter turn to place its

curvature in the same plane as the axis of its pivotal

pins it worked successfully, and would have so worked as

originally installed had tlie governing means been suffi-

ciently strong, and as it always worked before where the

governor was sufficiently strong.

Appellee, on page lO.') of the brief, states the advant-

ages for a bent rigid nozzle, doubtless under the assump-

tion of the same being new in the patent in suit, attribut-
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iu^ tliort'to tiic function of receiving the water from the

pipe siii)ply and dischargin<^ it in a predetermined di-

rection in the form of a jet, and the additional function

tliat the curvature thereof })ermits the "controller to l)e

forward of the pivot, so that the stem of the controller

can extend rearwardly through the nozzle casting at a

point forward of the joint," stating, in other words, "the

nozzle performs the function of supporting and keeping

in alignment with the nozzle mouth, the stem of the needle

valve." Such function we are advised is a most valuable

one and essential to the successful operation of the ap-

paratus. This may be true, but such function is old in

the deflectible curved needle regulated nozzles of the

prior art.

In the 1898 invention, letters patent No. 926,055, record

page 981, is contained the following statement, page 2 of

the specification, lines 45 to 55

:

"It will be seen that in order to properly operate the

valve or control device, whatever it may be, that regulates

the flow through the end of the nozzle, I have imparted a

bend to the latter, so that the actuating stem of said device

may be carried through the side of the nozzle and thus

avoid the necessity of obstructing the flow through the

nozzle by devices within the latter for shifting the position

of the valve. '

'

The nozzle of this patent is a bent rigid one pivoted to

a supply pipe for receiving water from the supply pipe

and discharging it in a predetermined direction in the

form of a jet. The nozzle is bent to permit of the controll-

er being forward of its pivot, so that the stem of the con-

troller can extend rearwardly through the nozzle casting
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at a point forward of the joint, and the nozzle performs

the function of supporting and keeping in alignment with

the nozzle mouth the stem of the needle-valve, also the

absence of a support in the nozzle bore permits the free,

uninterrupted passage of the water therethrough.

These features, contended for novelty in the patent in

suit, are the features of the prior art.

In common with the patent in suit, the prior art dis-

closes a curved deflectible needle regulated or controlled

nozzle pivotally connected to a pipe line, said nozzle

being

:

1. A rigid bent nozzle for directing an impact stream.

2. The nozzle being bent to permit of the controlling

needle valve or regulator being arranged in advance of

its pivotal point and to serve as a bearing for the stem of

the controller.

The deflection of the nozzle permits the direction of the

issuing water quantity to be varied to place the stream

in part or in whole onto and off the buckets of a tangential

water wheel, while the needle valve regulator within the

nozzle acts, when adjusted by the station attendant, as a

conserver of the water which otherwise would run to

waste.

The only distinction between the alleged invention of

the patent in suit and the 1898 invention of the prior art,

patent No. 926,055, and prior curved deflectible regulated

nozzles admitted by patentee Doble in the patent in suit

to be old in the art, resides in so mounting such former

curved deflectible nozzles as to place the curvature there-

of in the same plane as the axis of the pivotal points.
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Tills fonn of nidunting l)oing old in the prior art, as for

instance, in tiio Ilai::miaer installation of 1896, the in-

ventive act, if amounting to invention, is anticipated. The

fact that the patentee emi)loys the invention in connection

with an admittedly old structure of type of nozzle, viz:

curved deflectible needle regulated nozzle, cannot instill

patentable life therein. The curved deflectible needle

controlled or regulated nozzle being an old structure, and

the manner described in the patent in suit for mounting

a curved deflectible nozzle with the curvature thereof in

the same plane as the axis of the pivotal pins to transfer

thereto the reactive strains being likewise old in the art,

the manner of positioning any t^^x^e of curved deflectible

nozzle of the prior art relative to the pipe line is common

property. In other words, the substitution of the curved

deflectible needle regulated nozzle of letters patent No.

926,055, or any other form of curved deflectible controlled

nozzle admitted by patentee Doble in the specifiaction of

the patent in suit to be old in the art, for the nozzle of the

Hagmiaer installation of 1896 does not amount to in-

vention.

The fact that patentee Doble examined the nozzle of

the Hagmiaer installation, and did not appreciate the

fact that the mounting thereof with its curvature in the

same plane as the axis of its pivotal pins relieved the

governing means of any generated reactive strains due to

the passage of the water therethrough, in no manner

detracts from the fact that the nozzle was so mounted

for this very purpose. It is extremely improbable that

patentee Doble would have admitted that he appreciated

such fact when examining the Hagmiaer installation,
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even if he had realized such to have been the case. In

view of tlie fact that he applied for letters patent for the

same identical form of moimting a curved deflectible noz-

zle and took an oath that the idea of so mounting a curved

deflectible nozzle was new and original with him at such

time, he could not consistently admit that the nozzle of

the Hagmiaer installation of 1896 contained the inven-

tion. As a matter of fact, in view of the situation of the

Hagmiaer nozzle outside of the building proper, we seri-

ously question whether Mr. Doble ever gave more than a

passing glance thereto. The fact remains that this noz-

zle was mounted with its curvature in the same plane as

the axis of its pivotal pins or joints in order to take care

of the reactory strains which the governing means could

not take care of when the nozzle which it replaced was

mounted with its curvature at right angle to the axis of

the pivotal pins or joint. It successfully relieved the

governing means of such strains by transferring the same

onto the pivotal pins, and has done so ever since 1896.

The fact that the mounting of the said nozzle installation

solved the problem so that no strains fell onto the gov-

erning means, is doubtless the reason that witnesses

Doble, Ensign and Pearson failed to appreciate the fact,

inasmuch as the mounting of the Hagmiaer nozzle in-

stallation left no problem to be solved, as it had previous-

ly been solved by Hagmiaer in 1896.

We, therefore, have no hesitation in pronouncing the

statement contained on page 157 of Appellee's brief that

although Ensign and Pearson were familiar with the noz-

zle of Exhibit 11, Hagmiaer installation, and that subse-

quently each of said engineers endeavored, without sue-
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cess, to solve the problem, as being incorrect. Witnesses

Ensign and Pearson, as previously stated, were not work-

ing on the solution of this or any other problem involved

in the construction of hydraulic nozzles, for such was en-

tirely outside the scope of their employment, and, besides,

witness Pearson testified, as pointed out in our opening

brief, that the Hagmiaer nozzle installation of 1896 trans-

ferred any reaetory strains generated onto the pivotal

pins and relieved the governing means of all such strains.

In the brief, Appellee endeavors to detract from the

testimony of witness Blue, due to the fact that when de-

signing a curved deflectible nozzle for the Eisdon Iron &

Locomotive Works for submission to Mr. Eckart, during

the year 1900, page 159 of the brief, he failed to design

the nozzle with its curvature in the same plane as the axis

of its pivotal points. If counsel had desired to be fair

with the Court he would have stated that witness Blue

was called upon to submit a design in accordance with

the specification issued by Mr. Eckart, as engineer for

the Standard Electric Company, calling for proposals for

certain work to be done, and equally so would he have

stated that Mr. Doble, patentee of the letters patent in

suit, submitted a design based on said specifications and

in his design the nozzle was illustrated with its curvature

in a plane perpendicular or at right angle to its pivotal

pins. Mr. Doble undoubtedly submitted a design of noz-

zle in accordance with the specification issued by Mr.

Eckart, and Mr. Blue submitted a similar design, equally

so the engineer of the Pelton Water Wheel Company,

who was requested to submit proposals based on the issue

specifications. It was simply a case of engineers submit-
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ting designs in accordance with tlie requirements called

for by the specifications, and the fact that each engineer

submitted the same design, so far as the form of mount-

ing of the nozzle was concerned, is a clear demonstration

that the submitted designs conformed to the requirements

of the specification calling for proposals. These facts

counsel took pains to withhold from the Court, and the

reason for so doing was due to the fact that he sought

to weaken the testimony of witness Blue. It is certainly

a significant fact that patentee Doble did not submit a

design in response to Mr. Eckart's specification disclos-

ing the nozzle mounted with its curvature in the same

plane as the axis of its pivotal pins. Why criticise wit-

ness Blue for not submitting a design of nozzle installa-

tion contrary to Mr. Eckart's specification, and fail to

question the action of Mr. Doble in doing that which wit-

ness Blue is censured for?

Mr. Blue testified that he would have recommended the

placing of the nozzle with its curvature in the same plane

as the axis of its pivotal pins in all cases where the con-

ditions for such an installation prevailed, as pointed out

on page 160 of Appellee's brief. The fact that he did not

do so in submitting a design for the nozzle installation

called for by the Eckart specification, and the further

fact that patentee Doble, on behalf of the Abner Doble

Company, and Mr. Henry, on behalf of the Pelton Water

Wheel Company, failed to submit any such design for the

mounting of a curved deflectible needle regulated nozzle,

strongly emphasizes the fact that the conditions for such

installation were not favorable for the mounting of the
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nozzle with its curvature in the same plane as its pivotal

pins.

However, the dealing of these parties with Mr. Eckart

has no bearing on any of the issues of the present contro-

versy, but relate to the nozzle structure of tlie 1898 in-

vention, which eventuated in the grant of letters patent

No. 926,055.

In leaving this subject it is only proper to point out

that the statement contained on page 60 of the brief that

"Engineers Eckart, Roberts, Blue, Doble and Henry, and

necessarily the engineering forces of the Pelton Water

Wheel Company, the Risdon Iron & Locomotive Works,

the Standard Electric Company, and the Abner Doble

Company, were endeavoring without success to solve the

problem subsequently solved by Mr. Doble by the creation

of the nozzle covered by the patent in suit," is absolutely

untrue and not supported by the records in this case,

for during such time the only work performed by said

parties was in submitting designs to Mr. Eckart, for the

Standard Electric Company, in accordance with his

specification calling for proposals.

Appellee wishes to dispose of the Hagmiaer installa-

tion of 1896, and advises us on page 3 of his brief that the

nozzle is an "obsolete and practically abandoned noz-

zle." We respectfully submit that a nozzle installed in

1896 and in successful operation at the present time, can

hardly be termed an '

' obsolete and practically abandoned

nozzle." The only difference between said nozzle and

the present day curved deflectible nozzle, resides in the

introduction within the nozzle of a needle regulator.

However, such was not new at the date of the patent in
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suit, for as we have shown patentee Doble, in the specifi-

cation of the patent in suit, admits curved deflectible

nozzles to be old in the art, also curved deflectible noz-

zles provided with needle regulation. This admission

gives denial to the statement of Appellee's counsel, page

8 of the brief, that ''Prior to the conception of the inven-

tion of Mr. Doble, no nozzle embodying such combined

means was ever constructed or used." As previously

stated, we prefer to place faith in the statement of the

patentee as to the prior art, rather than in the assertion

of counsel. The patentee having admitted the prior art

in the patent in suit, he is at this time bound by such ad-

mission.

The 1898 invention, patent No. 926,055, and likewise the

curved deflectible valve controlled nozzles admitted by

patentee Doble in the letters patent in suit to ])e old in

the art, "embodies means for instantly deflecting the jet

on and off the buckets of the wheel, according to load

variations, together with means for varying the volume

of the jet for the purpose of economizing water," as con-

tended on page 8 of the brief as being the purpose of said

embodied means in the nozzle of the patent in suit. These

features belong to the prior art, and the inclusion thereof

in the patent in suit is unwarranted.

We submit that the following facts have been proven

:

First. That the alleged invention of the patent in suit

resides solely in the manner of mounting any curved de-

flecting nozzle so as to place the curvature thereof in

the same plane as the axis of the pivotal pins.
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Sot'oiul. 'I'liat such a manner of mounting a curved

deflectible nozzle is old in the art.

Third. Tliat the deflectibility and curvature of the

nozzle and the internal valve regulator within the same

being made elements of the claims in combination with

the manner of mounting the nozzle relative to the pipe

line, render the claims of the patent in suit void as aggre-

gation.

Respectfully submitted,

N. A. ACKER, Esq.,

WM. F. BOOTH, Esq.,

Counsel for Appellant.

FREDERICK S. LYON, Esq.,

Of Counsel.
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Under the guise of a so-called "reply brief" oppos-

ing counsel have argued the question of aggregation

from a new point of view. As we have not heretofore

had an opportunity of replying to such argument, we

feel justified in preparing this brief and asking the

Court to consider the same.

Counsel make two new contentions, to wit:

1. That the "governor" is not described and, there-

fore, the patent is an insufficient disclosure of the in-

vention.

2. That the "governor" is not made an element



of tlic Uoblc claims and therefore there is no co-

operation between the elements of the claims.

Counsel state on page 2 of their reply brief:

"Particular attention is called to the fact that

nowhere in the description of the patent is there

described, or is there shown in the drawings of the

patent, any such governor or governing mechanism
or any mechanical connection with the needle valve

mechanism of the nozzle."

Likewise, throughout their discussion of this point,

they continually refer to the absence of a disclosure of

a "mechanical connection between the governor and

needle valve."

The foregoing statements disclose an almost incred-

ible ignorance of the Doble invention. It is difficult

to believe it is not a pretended ignorance. We trust,

however, it is real and not simulated, as we would

dislike to think that opposing counsel would resort to

such tactics.

The governor is not intended to be connected with

the needle valve. It is connected to the nozzle body

by links and rods and is simply a "means" or ''motor"

for automatically moving the nozzle body up and

down in a vertical plane, so as to direct the jet on and

ofT the buckets of the water wheel. By referring to

Figure III of the Doble patent in suit, and which fig-

ure we have reproduced opposite page 1 1 of our brief

heretofore filed herein, it will be seen that the link



connecting the nozzle with the governor mechanism

is indicated below the nozzle body. Only a portion of

this link is shown as it was unnecessary to show the

governor mechanism, the same being a well-known

device purchasable in the open market as an entirety

and adapted to be connected up with any kind of a

deflectible nozzle.

Exhibit LL, reproduced opposite page 24 of our

former brief herein, shows a governor 6 connected

up with the nozzle body by the ordinary link con-

nections. This exhibit was made by Mr. Doble's

draftsman in June, 1900, and the governor illustrated

therein was one being sold at that time by the Lom-

bard Governor Company. This company, long prior

to Doble's invention herein, was selling these gov-

ernors for use with deflecting nozzles and anyone

skilled in the art would have no more difficulty in

connecting them up with deflecting nozzles than one

would have in connecting up a steam engine with a

lathe by means of pulleys and belts.

On page 980 of the record there will be found a

reproduction of the drawings forming a part of

Doble's patent for the broad combination of the needle

valve and deflecting nozzle. In these drawings, the

governor mechanism 27 is very clearly illustrated.

The shaft, about which the centrifugal governor balls

revolve, is connected with the water wheel shaft by a

belt so that the speed of rotation of the balls is di-

rectly dependent upon the speed of rotation of the



water wheel. As the latter speeds up these balls

rotate at a greater speed and, by reason of centrifugal

force, rty further and further apart, thus raising the

levers that bear them. The raising of these levers

operates valves controlling the movement of the piston

rod in the hydraulic cylinder of the governor mechan-

ism. To the piston rod is attached a rack whose move-

ment operates a toothed sector mounted on a shaft.

This shaft is connected by a crank and links to the

nozzle body. The rotation of the centrifugal balls at

a speed above normal causes the piston rod to be

moved in one direction thereby moving the rack and

toothed sector which, through the intervening mechan-

ism, move the nozzle body downward or away from

the buckets of the water wheel. Through the move-

ment of the piston rod in the opposite direction, due

to the rotation of the centrifugal balls at a speed below

normal, the nozzle body is moved upward or toward

the buckets thus directing the jet more wholly upon

the buckets of the same.

Regarding these governing or regulating means, Mr.

Doble states in this patent, the application for which

was filed on the same day that the original application

for the patent in suit was filed:

"I do not particularly describe the construction

of these regulating means because they are well

known as an article of separate manufacture, are

commonly applied to water w^heels and capable of

modification to meet the requirements in different

cases."



From the foregoing, it is apparent that the governor

referred to in the patent in suit is merely a motor

means for automatically raising and lowering the noz-

zle body. Prior to Doble's invention it was a well-

known device on the market and in common use in

connection with deflecting nozzles. At pages 796 to

798 of the record there will be found a patent issued

in 1896 to David Richardson for a governor. A mere

glance at this patent is sufficient to enable one to

understand the operation of governors and the manner

in which they are connected up with deflecting nozzles.

There was, therefore, no reason whatever for de-

scribing such a governor in the patent in suit. When
one secures a patent for a lathe he does not describe a

steam engine used for operating it. Patents are ad-

dressed to those skilled in the art and the descrip-

tions contained therein are sufficient if thereby the

parties to whom they are addressed can practice the

invention. There is not a word of testimony in the

record to the effect that the description in the patent

in suit is insufficient or that any one skilled in the art

would have any difficulty in practicing the invention

after a mere reading of such description. As there

is no evidence whatever to the contrary on this point,

the prima facie presumption of validity must prevail

and the patent held to contain a sufficient description.

The language of Mr. Justice Bradley in Loom Co.



vs. IIIgj(ins, 105 U. S., 585, is a conclusive answer to

the contentions of opposing counsel on this point:

"If a mechanical engineer invents an improve-

ment upon any of the appendages of a steam en-

gine, such as the gear valve, the condensor, the

steam chest, the walking beam, the parallel mo-

tion or what not, he is not obliged, in order to

make himself understood, to describe the engine,

nor the particular appendage to which the im-

provement refers, nor its mode of connection with

the principal machine. These are already familiar

to others skilled in that kind of machinery. He
may begin at the point where his invention begins

and describe what he has made that is new, and

what it replaces of the old. That ivhich is com-

mon and well known is as if it were written out

in the patent and delineated in the drawings/'

In the case at bar, the "governor," as a motor device

for automatically deflecting nozzles up and down in a

vertical plane, was a well-known device in common

use at the time of Mr. Doble's invention herein. Such

Doble nozzle is intended to be used in connection

with such a governor. There was, however, no reason

for Mr. Doble to describe in his patent such well-

known device. It was sufficient for him to merely

mention it as the "means" for deflecting his nozzle.

As Mr. Justice Bradley says:

"That which is common and well known is as if

it were written out in the patent and delineated

in the drawings.''



The next contention is that the "governor" is not

an element and that without it, there is no co-opera-

tion between the elements of the claims. It is evident

from a reading of these claims that they are for sub-

combinations intended for use in a hydraulic appa-

ratus, comprising a water wheel, a needle regulating

deflecting nozzle and a governor for deflecting the

nozzle. The claims refer to the nozzle as being

pivoted and having its axis of movement in the plane

of the nozzle curvature. Of course the nozzle could

not move unless there were means in the device for

moving it and such means are referred to in the speci-

fication as the "governor" or "regulator." It is well

established that sub-combinations need not be operative

alone. They are never intended to operate save in

conjunction with other devices.

On this point, it is said in Sec. 176 of Walker on

Patents:

"A claim may cover the entire process, machine,

manufacture or composition of matter which is set

forth in the description, or it may cover such parts

or such sub-processes, or such combinations, as

are new and useful inventions; and the specifica-

tion may contain a claim for the whole and other

claims for separate parts and still other claims for

separate sub-processes or combinations, and the

subject of a claim needs not to be operative alone,

for utility is justly ascribed to things which have

their use in co-operating with other things to per-

form a useful work."
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In answering precisely such a contention as is made

herein, Mr. Justice Brown, in Deerin^ vs. JVinona

Harvester JVorks, 155 U. S., 302, said:

"Defendants further insist that the twentieth

claim of this patent is invalid by reason of the fact

that, if the board d' be construed, as it evidently

must, as a board pivoted to the butt-adjuster, the

combination is incomplete and inoperative, because

the means by wliir/i it is held and controlled are

not stated in the claim; and if the additional ele-

ments, namely the arms d2 and d3 and d4, be read

into it, it becomes the same as the twenty-first

claim and the novelty of the claim must be made

to depend upon the peculiarities of the board d'.

Admitting that additional elements are necessary to

render the device operative, it does not necessarily

follow that the omission of these elements invali-

dates the claim, or that the precise elements de-

scribed in the patent as rendering it operative must

be read into the claim. If Steward were in fact

the first to invent the pivotal extension to a butt-

adjuster, he is entitled to a patent therefore, though

the infringer may make use of other means than

those employed by him to operate it. Loom Com-
pany vs. Higgins, 105 U. S., 580, 584. In such

case any appropriate means for making it operative

will be understood."

In the case of Brammer vs. Schroeder, 106 Fed.,

918, the Court of Appeals for the Eighth Circuit

said:

"A claim for a machine or a combination of
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because it does not include mechanical devices for

uniting and operating the elements of the machine

or combination which would readily suggest them-

selves to mechanics skilled in the art or which are

described in the specifications and drawings. Loom
Co. vs. Higgins, 105 U. S., 580; Deering vs.

Harvester Works, 155 U. S., 286."

We note that the case of Diamond Match Co. vs.

Ruby Match Co., 127 Fed., 341, is again cited by

opposing counsel in their reply brief, but in support

of a new contention made therein for the first time.

It is suggested that because the Doble needle valve is

moved forward into or away from the nozzle aperture

by the manual operation of the hand wheel used in

controlling the movement of such valve, there is no

true combination between such valve and the other

elements of the claims. Such a contention is puerile

and the "Match" case in no way supports the same.

That there may be no doubt on this point, we shall

briefly repeat our description of the mode of opera-

tion of the Doble device and then show that this

"Match" case is not in point.

Assuming there is a full load on the Doble wheel

and the full-sized jet is wholly impacting upon the

buckets, the wheel will be rotating at its normal speed

and consequently the centrifugal balls of the governor

will be rotating at their normal speed. Under such

conditions all the elements of the device are co-
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operating together in accomplishing a unitary result.

The needle valve in the nozzle bore is co-operating

with the nozzle in controlling the size and shape of

the jet. The nozzle is supporting the needle valve

and the pivots are directly supporting the nozzle and

indirectly supporting the needle valve. Likewise, the

pivots are counteracting the reactive force of the jet

and the amount of such force is controlled by the

position of the needle valve with respect to the nozzle

aperture as such position determines the size of the jet

and the amount of reactive force is directly dependent

upon the size of the jet.

Assuming that the load is suddenly reduced one-

half, the wheel will begin to speed up as the full-sized

jet is wholly impacting upon the buckets. The centri-

fugal balls will likewise speed up, thereby causing the

nozzle to be instantly deflected downward until only

one-half the jet is striking the buckets. In moving

downward, the nozzle will of course carry with it the

needle valve and the two devices will continue to co-

operate together and the pivots will likewise continue

to support them. The governor will be able to in-

stantly deflect the nozzle because it is in equilibrium

by reason of the pivots counteracting the reactive

force of the jet.

As only one-half of the jet is striking the buckets,

the station attendant will turn the hand wheel, which

controls the position of the needle valve, until such

valve is slowly moved forward into the nozzle aperture
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to such an extent as to reduce the size of the jet one-

half.

In turning the hand wheel to move the needle valve,

the attendant does not destroy the co-operative rela-

tion between the valve and the other elements of the

combination. He merely supplies the motive force

which causes the combination to operate in a new way

under the changed conditions. As the needle valve is

gradually moved forward into the nozzle aperture, it

in conjunction with the nozzle tip reduces the size

of the jet. The decreased size of the jet causes the

wheel to slow down and this causes the governor to

instantly deflect the nozzle upward, and thereby direct

the jet more wholly upon the buckets. The governor

can instantly deflect the nozzle because the pivots are

counteracting the reactive force of the jet. It will

therefore be apparent that the movement of the needle

valve causes the nozzle to be deflected and it is en-

abled to cause such a deflection contemporaneously

with its own movement because the pivots counteract

the reactive force of the jet, thus placing the nozzle

in equilibrium.

The fact that the motive force for moving the needle

valve is supplied by a human being in no way pre-

vents that element from co-operating with the other

elements of the combination. A patent on a sewing

machine is not invalid because a human being must

supply the motive force for operating it. Thousands

of patents have been issued for machines whose ele-
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ments arc put into co-operative action by human be-

ings, but this is tlic lirst time vvc ever heard it con-

tended that such fact was sufficient to invalidate all

these patents. There is no co-operation between the

elements t)f a manually-operated coffee mill until a

human being turns the crank. Therefore, if the con-

tention of opposing counsel be correct, no valid patent

on such a device could ever be issued. Of course, in

the case at bar, we have shown that the elements of

the Doble combination are co-operating together at all

times. The movement of the needle valve only causes

one cycle of actions. At all times, however, it is co-

operating with the nozzle in controlling the size and

shape of the jet and at all times the pivots are co-

operating with such elements.

In the "Match" case, the mechanism for raising the

wheel, instead of putting that element into co-operative

action with the other element of the combination,

destroyed the co-operative relation between those two

elements. Likewise such raising mechanism was oper-

ated when the machine was stopped and when there

was consequently no co-operative action between the

wheel and the other element of the combination. If

the operation of such raising mechanism had caused

the wheel to directly or indirectly control the action

of the other element there w^ould have been a perfect

combination and the fact that a human being supplied

the motive force would in no way have affected such

co-operative action.
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In the case at bar, the movement of the needle

valve causes and controls the action of the other ele-

ments of the combination. We desire to emphasize

the fact that the movement of the Doble needle valve

not only directly causes a change in the size or volume

of the jet, but indirectly causes a change in the direc-

tion of the jet. The Doble needle valve can not be

moved without causing a deflection of the nozzle.

Such deflection is more instantly caused by the move-

ment of the needle valve by reason of the nozzle being

in equilibrium. As w^e have stated before, this co-

operation between the valve and the nozzle was par-

ticularly called to the attention of his Honor Judge

Van Fleet, at the time he inspected the Doble inven-

tion in actual use. For his benefit, the needle valve

was moved into and away from the nozzle aperture

and this instantly caused the nozzle to be deflected

through the operation of the governor. Of course,

such deflection was more instantaneous because the

pivots counteracted the reactive force of the jet and

thus placed the nozzle in equilibrium. In regard to

this indirect control of the position of the nozzle by

the action of the needle valve, the case of Dayton Co.

vs. Forester Co., 152 Fed., 204, is in point. It is

therein said:

"The contention that the patent calls for an ag-

gregation of elements can not be sustained. The
rule has been much modified in later years, and it

is no longer held that, in order to constitute a valid
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combination patent, each element must directly co-

act upon each of the others to produce the result.

Where all are necessary to obtain the desired end,

a combination may be implied. National Cash

Register Company vs. American Cash Register

Company, 53 Fed., 367, 371, 372, 3 C. C. A., 559;
Bowers vs. Fon Schmidt (C. C), 63 Fed., 582,

and cases cited; Walker on Patents, Sec. 32."

In the case of Sanders vs. Hancock, 128 Fed., 434,

the Circuit Court of Appeals for the Sixth Circuit

said:

"It is not necessary to a valid combination that

all the parts should co-operate all the time. It is

enough that in the normal and progressive use of

the machine, they do so some of the time."

We also desire to call attention to the fact that if

the needle valve were not present in the combination

the nozzle would be straight and there would be no

reactive force to counteract. It is the presence of the

needle valve that makes necessary the specific inter-

relation of the elements.

On page 26 of their brief, counsel state in substance

that they have never found a case in which it was

"held to be a patentable combination to collate two

" elements in a machine in such a manner that there

" was action of one of the mechanisms only when a

" human being willed and actuated the necessary lever

" or hand wheel."

In the first place, the needle valve co-operates with
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the nozzle at all times to control the size and shape of

the jet. The needle valve alone cannot perform this

function.

In the second place, this Court has held just such a

combination patentable in the case of Los Alamitos

Siignr Co. vs. Carroll, 173 Fed., 280, wherein the

complainant was represented by one of the opposing

counsel herein. It may be opposing counsel over-

looked this case out of consideration for our feelings,

inasmuch as we represented the defendant therein.

Claim one of the Carroll patent, which was in that

case held valid and infringed, reads as follows:

"i. The combination of a vehicle support ar-

ranged to tilt sidewise; means for tilting the sup-

port and returning it to a level position; a stop

arranged to stop the support on a slant; a vehicle

having a bed provided with a drop side wholly

above the wheels and adapted to allow its load to

be dumped ofif sidewise; means extending between

and fastened to the tilting support and the vehicle

bed for holding the vehicle on the vehicle support

when it is titled; a latch for holding the drop side

in place and adapted to be released when the

wagon is tilted; and means for supporting the drop

side when it is dropped."

In the operation of the defendants' device, the latch

for holding up the drop side of the wagon was first

removed by a human being and thrown to one side.

Sometimes it was thrown on to the roof of a shed;

sometimes it was placed on the wagon seat. There-
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after a human being turned a linnd wheel to tilt the

platform to one side and thereby tilt the wagon chained

thereon. The removal of the latch did not cause the

other elements of the combination to operate. A min-

ute or an hour might intervene between the removal of

the latch and the tilting of the platform. After the re-

moval of the latch from the combination, it was neces-

sary for a human being to again act to put the other

elements of the combination into co-operative action.

If such human being did not act, the balance of the

combination would remain stationary and perform no

function. This Court held this claim valid when con-

strued to cover the aforesaid operation of the defend-

ant's device.

In the case at bar, the needle valve and nozzle

co-operate at all times in controlling the size of the

jet and the movement of the needle valve causes an

instantaneous movement of the nozzle. The pivots

counteract the reactive force of the jet and so enable

such movement of the nozzle to be instantaneous.

In view of the fact that opposing counsel, Mr. Lyon,

sustained his contention that said claim of the Carroll

patent was valid by the quotation of numerous author-

ities which were impliedly approved by this Court, we

will copy the following from his brief in that case:

"Circuit Judge Putnam (of the First Circuit),

in Beach vs. Hobbs (82 Fed., 916), says:

" 'In determining whether a combination claim

covers a true combination or a mere aggregation.
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the law looks only at practical and not at theoreti-

cal definitions and considerations; and, in a ma-

chine for attaching stays to the corners of boxes

the fact that the final result is achieved by feeding

mechanism, cutting mechanism and pasting mechan-

ism, which perform their functions as steps towards

the completed result, does not make the machine

a mere aggregation.'

"In Stutz vs. Armstrong (20 Fed., 843, 847),

Judge Acheson says:

" 'The defendants, however, insist that there is

no patentable combination between the partition,

valve and sieve, because, as they allege, no new

operation or result is due to their united action;

that the partition and valve are altogether inde-

pendent of each other, and in nowise aid or co-

operate with each other in performing their re-

spective functions, and the claim is founded upon

a mere aggregation of parts, which operate inde-

pendently of each other, producing no result due

to their joint and co-operating action. Now, cer-

tainly there is no patentable combination in a mere

aggregation of old devices which produce no new

efifect or result due to their concurrent or succes-

sive joint and co-operating action. But it is by no

means essential to a patentable combination (as

the defendants' argument implies) that the several

devices or elements thereof should co-act upon

each other; it is sufficient if all the devices co-

operate with respect to the work to be done, and

in furtherance thereof, although each device may
perform its own particular function only.'
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'in Iloffnuin vs. Young (2 Fed., 74, 77), it is

said:

" 'A mere aggregation of old parts, without any

new result issuing from their united action, is not

patentable. The parts must combine in operation,

and by their joint effect produce a new result.

They need not act simultaneously. If so arranged

that the successive action of each contributes to

produce the result, which, when obtained, is the

product of all the parts, viewed as a whole, a valid

claim for this combination may be sustained.

Williams vs. R. Co., 15 O. G., 655; Waring vs.

Wilkinson, Id.., 247; Forbush vs. Cook, 2 Law
Rep., 664; Herriny vs. Nelson, 12 O. G., 362.'

"The Court of Appeals for the Second Circuit,

in E. J . Manville Mach. Co. vs. Excelsior Needle

Co. (167 Fed., 538, 540), says:

" 'The fact that the completed nipple is devel-

oped by successive steps in the same machine does

not prevent the organized mechanism, which pro-

duces this result, from being considered as a com-

bination. Forbush vs. Cook, 2 Fish. Pat. Cas.,

669, Fed. Cas. No. 4931; National Cash Reg. Co.

vs. American Co., 53 Fed., 367, 3 C. C. A., 559.

From the very nature of the case the nipple can

not be formed into a commercial device by the

simultaneous action of all the parts in the sense

that they all act at the same moment and by a

single movement of the machine. A construction

of the claims requiring such simultaneous action

w^ould relegate even such a marvelously organized

machine as the Mergenthaler linotype to the un-

protected and defenseless class of aggregations.
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Mergent/ialer Co. vs. Press Co. (C. C), 57 Fed.,

505.'

"The Court of Appeals for the Sixth Circuit, in

National Tube Co. vs. Aiken (163 Fed., 254, 262),

says:

" 'The argument that the straightening press

does not act simultaneously with the other devices

included in the combination, if true, is not enough

to defeat the patent. If that device is so arranged

with the other devices made elements in the com-

bination as that each part co-operates to produce a

single practical and beneficial result, it is not im-

portant that that final result shall have been pro-

duced by a simultaneous or successive action of the

combined elements. Sanders vs. Hancock, 128

Fed., 424, 63 C. C. A., 166; Stilwell-Bierce &
Smith-Vaile Co. vs. Eufaula Cotton Oil Co., 117

Fed., 410, 54 C. C. A., 584; Forbush vs. Cook,

2 Fish. P. C, 668, Fed. Cas., 4931. Neither of

the patents cover mere aggregations, and in our

judgment fall clearly within the principle of the

cases last cited.'

"Mr. Justice McKenna, when sitting as circuit

judge and considering the case of Bowers vs. Von

Schmidt (63 Fed., 572-583), said:

" 'In Reckendorfer vs. Faber, 92 U. S., 347, the

Supreme Court say:

" ' "The combination, to be patentable, must pro-

duce a different force or effect or result in the com-

bined forces or processes, from that given by their

separate parts. There must be a new result by

their union. If not so, it is only an aggregation

of separate elements."
'
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" 'The Court seemed to feel that this language

needed illustration, And illustrations were given. I

select one:

" ' "Another illustration," the Court say, "may
be found in the frame of the sawmill, which ad-

vances the log regularly to meet the saw, and the

saw which saws the log. The two co-operate, and

are simultaneous in their joint action of sawing

through the log."

" 'The moving frame performed, of itself, no

other office than moving frames do. The saw per-

formed no other office than saws do; but, each

peforming its particular function, they together

"sawed through the log."

" 'It is well settled that the action of the ele-

ments need not be simultaneous, and Judge Ache-

son said, in Stutz vs. Armstrong, 20 Fed., 847:
" ^

''It is by no means essential to a patentable

combination, as the defendant's argument implies,

that the several devices or elements should co-act

upon each other. It is sufficient if all the devices

co-operate with respect to the work to be done,

and in furtherance thereof, although each device

may perform its own particular function only."

" 'See also:

Yale Lock Manuf'g. Co. vs. Norwich Nat.

Bank, 6 Fed., 394.
" 'Other cases but repeat and illustrate in various

ways these views. To make a combination there

must be a patentable relation between the elements

(Bussey vs. Manufacturing Co., no U. S., 146, 4
Sup. Ct., 38) ; that one element must qualify or

modify the other {Double Pointed Tack Co. vs.
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Two Rivers Manuf'g. Co., 109 U. S., 121, 3 Sup.

Ct., 105; Stephenson vs. Railroad Co., 114 U. S.,

158, 5 Sup. Ct., 777) ; that there must be more than

a juxtaposition of parts {Reckendorfer vs. Faber,

92 U. S., 347) ; that they must co-operate in one

result—each must influence or affect the action of

the other. If each fulfills its office, and nothing

more, it is not a combination (Beecher Manuf'g.

Co. vs. Atwater Manuf'g. Co., 114 U. S., 524,

5 Sup. Ct., 1007).
" 'But further quotation would be tiresome, and

I have made these not because they are necessary

to define the law, but because counsel feel or feign

despair of having the cases they cite read or ap-

plied.

" 'Applying the principle of law counsel ad-

vance, and which I have quoted, counsel on page

264 of their brief, say:

" ' "Now, in the Bowers case, the action of the

dredge is using the rotary suction pump, the exca-

vator, the suction pipe, and all that portion of the

discharge pipe which is upon the dredger, is pre-

cisely the same, whether there is an additional ex-

tension of that discharge pipe by means of flexible

joints or not."

" 'Of course not, if we disregard the oflice of the

flexible joints and the oflice of flexibly joining the

discharge pipe to the dredge. But this office can

not be disregarded. It enables the action of the

dredging machine to be continuous as it swings

on a side feed and excavates. This is the essence

of the invention, the new result which was not

accomplished before, and bears the test of all the
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dcrtnitioiis of combinations to which 1 have been

cited. The same remarks are applicable to the

turntable or vertical anchors, whichever be used.

Counsel say: "If any other holding is substituted

for the turntable and spuds, the dredge does its

work just the same." It would only do some work

"just the same," and besides the turntable or spuds

have other offices than "holding." It permits

swinging as well—work on a side feed, work on a

forward feed. This is ignored by counsel.'

"In Holmes Burglar Alarm Tel. Co. vs. Do-

mestic, Etc., T. Co. (42 Fed., 220, 226), the Court

says:

" 'It is further insisted on by the defendants that

the patent in suit does not contain a patentable

combination, in that it is only an aggregation of

old parts or elements which act successively, and

not simultaneously. The simultaneous co-operation

of the parts is not essential to a patentable com-

bination, if the parts are so arranged that the suc-

cessive action of each contributes to produce some

one practical result, which result, when attained, is

the product of the simultaneous or successive action

of all the elementary parts viewed as one entire

whole. The term "co-operation" does not mean

acting together or simultaneously, but unitedly to

a common end. Birdsall vs. McDonald, i Ban. &
A., 165; Forbush vs. Cook, 2 Fish Pat. Cas., 668;

Hoffman vs. Young, 2 Fed. Rep., yj. So here the

electrical protection of the conductors is the result

produced by the combination, and the two instru-

ments guard the same line at the same time. One

instrument protects it from cutting, and the other
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from short-circuiting. Remove either instrument,

and the result fails pro tanto. This result was use-

ful, and never before known. The design of the

combination was to protect the patented apparatus

against the methods of disabling it by tampering

with the conductors, as could be done with the

prior systems. The instruments co-operate in ma-

king good each other's deficiencies, and the ar-

rangement of the conductors is such that all their

essential parts are brought under the protection of

the instruments. To this end the resistance co-

operates with the closed circuit instrument by

forming a path for the current, when the appa-

ratus is in its normal condition, so that a continu-

ous current may flow through the conductors and

through the instrument without giving an alarm.

It co-operates with the open circuit instrument by

enfeebling the current to such an extent that the

open circuit instrument is not called into action

until a short circuit is formed, and the current

thereby increased. In view of the authorities, this

constitutes a patentable combination, leading to

a new result by new means.'

"As said in Blake & Knowles Steam Pump
Works vs. Warren Steam Pump Co. (155 Fed.,

285, 293):
" 'The criticism that the claims specify "merely

an assemblage of structural features, among which
some are functionally independent of the others

and have no mutual influence or effect upon one

another," does not present a proper test of the ex-

istence of a true combination. * * * j^ ^vould

be introducing an impractical refinement * * *
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to invalidate claims which arc drawn in a usual,

practical and convenient form.'

"In International Time Rec. Co. vs. Dey (142

Fed., 736, 744), it is said:

" 'Strictly speaking, the combinations are not, as

we have seen, of old elements, as the card receiver

with movable abutment possesses important fea-

tures not found in the prior art, but conceding, for

the moment, that all the elements, when segregated,

are old, it can not be denied, we think, that the

combination is not only new but that it produces

a new result, or, at least, an old result in a better

way than any device which preceded it. The ele-

ments of the combination so act that each qualifies

every other, and the new result is due to their co-

operative action. Remove one and the machine

becomes inoperative; it fails to produce the desired

result. It is true that these elements do not act

synchronously, but this is not necessary, simul-

taneous action being frequently absent from patent-

able combinations. National Cash Reg. vs. Amer-

ican Cash Reg., 53 Fed., 367, 3 C. C. A., 559;

Heath Cycle Co. vs. Hay (C. C), 67 Fed., 246;

Forbush vs. Cook, 2 Fish Pat. Cases, 668, Fed.

Cas. No. 4931.'

"In the leading case of National Cash Register

Company vs. American Cash Register Company

(53 Fed., 367, 371), the Circuit Court of Appeals

for the Third Circuit says:

" 'We have not overlooked the suggestion of ap-

pellee's counsel that Campbell's conception and

arrangement were merely of an aggregation of

known elements, not amounting to a true combina-
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tion, and that, therefore, he was not entitled to a

patent for anything. This suggestion is based upon

the allegation that each of the elements associated

by Campbell does not qualify every other of them;

but this is true only in the sense that each does not

modify or change the characteristic mode of action,

or method of operation, of the others. In doing

its appointed share towards effecting the single re-

sult achieved by the co-operation of all, each ele-

ment acts, of course, according to the law of its

own being; but, though of necessity so acting, it is

still, none the less, combined with the others, and

does "qualify" each and all of them (not their dis-

tinctive methods of operation), in the sense that

each is, by the co-operation of the others, capaci-

tated to contribute, by acting in its own peculiar

way, to the common end, which, without the co-

operation of each and every other of the co-ordi-

nated elements, it would be powerless to accom-

plish or advance. Some of the language used by

Mr. Justice Matthews in delivering the opinion

of the Supreme Court in Pickering vs. McCul-
lough, 104 U. S., 310, has been pressed upon our

attention, as indicating, it is claimed, that in a

patentable combination of old elements all the

constituents must so enter into it that each changes

the mode of action of every other, and that each

element must not merely perform its own part in

the combination, but must also, in some way, be

directly and immediately concerned in the per-

formance of their respective parts by every other

of the elements. No such doctrine as is thus

claimed to be deducible from the opinion in Pick-
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I'tiniT vs. MrCul/ough appears to have been essen-

tial to the judgment in that case, nor do we think

it necessary to attribute to the particular language

referred to (104 U. S., 318) the meaning ascribed

to it by counsel. If, instead of an extract, the

whole opinion be read, in connection with the

authorities which are cited in it, it may be readily

perceived that the substance of the doctrine in-

tended to be afiirmed is that a combination, to be

patentable, must produce a new and useful result,

as the product of the combination, and not a mere

aggregate of several results, each the complete

result of one of the combined elements. There

must be a new result produced by their union.

That Campbell's invention was of a combination,

as thus defined, we entertain no doubt; and that

Mr. Justice Matthews should be understood as

holding that no combination is patentable which

does not fulfill the requirement which appellee's

counsel insists is requisite, we can not suppose. If

it were essential to a valid patent for any combina-

tion whatever that the mode of action of every

element included in the combination should be

changed by each of the others, it would have been

impossible to sustain several combination patents

which have in fact been upheld, as, indeed, it

would be difficult to conceive of any mechanical

combination which would be both possible and

patentable. A screw or a lever can act only in

one way, yet a screw and a lever may so act in

combination as to produce, in consequence of their

combination, a single, new, and useful result.

Moreover, there is no intimation in the opinion in
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Pickering vs. McCullough of a purpose to over-

rule the earlier decisions with which (upon the

view taken of it by counsel) it would appear to

conflict, nor has it in later cases (which, of course,

are to be followed) prevented the Supreme Court

from declaring the law of this subject in accord-

ance with our understanding of it. Blake vs. Rob-

ertson, 94 U. S., 728; Park vs. Booth, 102 U. S.,

96; Loom Co. vs. Higgins, 105 U. S., 580; Clough

vs. Barker, 106 U. S., 166, i Sup. Ct. Rep., 188;

Lake Shore & M. S. Ry. Co. vs. National Car

Brake Shoe Co., no U. S., 229, 4 Sup. Ct. Rep.,

33; Lock Co. vs. Sargent, \ij U. S., 536, 6 Sup.

Ct. Rep., 934.'

"This Court has quoted and approved this de-

cision and the rule announced therein, in your

Honors' decision in San Francisco Bridge Co. vs.

Keating, 68 Fed., 351, 354.

"The Court of Appeals for the Sixth Circuit, in

Dowagiac Mfg. Co. vs. Superior Drill Co. (115

Fed., 886, 895), says:

" 'Another objection to the validity of the patent

is that the claims thereof are for mere aggrega-

tions of parts, which have no co-operation in use.

This objection, if tenable, would be applicable to

most, if not all, the inventions which have been

patented for constructing disc-harrow drills. It is

true that this is not a conclusive answer to the ob-

jection, but it would convict the Patent Office of a

long line of error. A strong presumption must

arise from the fact that, although such inventions

have repeatedly been under consideration, patents

have been issued thereon without notice of so
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fundamental an objection. And the inference is

that reason for such an objection was not found to

exist. But at all events it is plain that, with re-

spect to this patent, the objection is not well

founded. The parts do efficiently co-operate to

produce the useful result. The disc, which is the

factor distinguishing this class of drills from those

in previous use, cuts, scrapes, and lifts away, and

then drops back, the earth. Meantime the shield is

keeping the furrow and the space for the falling

seed clear, keeping the seed from falling out

sidewise on the land, where it will not be cov-

ered, and aiding in distributing the seed. The
conduit during these operations is carrying down
the seed from the hopper, and the frame is sup-

porting the other parts, and holding them in

proper relation to each other. Beyond doubt, such

facts bring the case within the description of a

patentable combination given in Reckendorfer vs.

Faber, 92 U. S., at page 357, 23 L. Ed., 719. And
see Deere & Co. vs. Rock Is/and Plow Co., 28

C. C. A., 308, 84 Fed., 171, for a case much in

point.'

"The Circuit Court of Appeals for the Eighth

Circuit, in Deere & Co. vs. Rock Island Plow Co.

(84 Fed., 171), says:

" 'The new result which a combination is re-

quired to attain is a result which is new and dis-

tinguishable as compared with results produced

by the elements in their separate state, or as as-

sembled in a mere aggregation without functional

relations to each other. A combination is not un-
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patentable merely because its results may also have

been produced by other combinations.' "

In our reply brief, we neglected to refer to the de-

cision of his Honor, Judge Dietrich, which was men-

tioned by opposing counsel in their opening brief.

In the first place, the invention involved herein was

not before his Honor. In the second place, the ques-

tion of aggregation was neither considered by any of

the witnesses nor by counsel. That question was not

in issue. The sole question in issue was priority of

invention. If the question of aggregation had been in

issue, we feel certain that we could have convinced

his Honor that the invention before him was a true

patentable combination. Every element thereof was

dependent upon and influenced either directly or indi-

rectly the action of every other element. All of the

elements were necessary for the accomplishment of the

unitary result. However, as the invention involved

herein differs substantially from the invention before

his Honor, in respect to mode of operation there is

no occasion for considering further the obiter dicta

contained in his Honor's opinion.

Although our only justification for filing this brief

is that opposing counsel have embodied in their reply

brief new matter which should have been inserted in

their opening brief so we could have had an oppor-

tunity of replying thereto in the usual course, we can

not refrain from calling attention to another attempt
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on their part to create an impression entirely incon-

sistent with the undisputed facts.

On page 38 of their reply brief they state that there

is an admission in the patent in suit to the effect that,

prior to the date of the invention in suit, "the use of

curved deflectible nozzles provided with regulating

devices for controlling the quantity of water discharge

were well known" to the patentee Doble. There is

no such admission in the patent.

As we have before stated, the application for the

original patent, of which the patent in suit is a re-

issue, w^as filed on October 17, 1903. Speaking as of

that date, the patentee could well say that prior there-

to needle regulating deflecting nozzles were in use.

However, the invention in suit was made in August,

1900. This fact is not disputed. As two of the op-

posing counsel represented Mr. Henry in various in-

terference proceedings in which it was proven beyond

dispute that, so far as any one concerned knew, the

first needle regulating deflecting nozzle pivoted to a

pipe line was built by Mr. Doble's company and put

into use in November, 1901, at the San Joaquin Power

Company's plant near Fresno, it is indeed surprising

to find them attempting to create an impression to the

contrary by misconstruing the statements contained in

the patent in suit. The fact that this San Joaquin

nozzle was the first needle regulating deflecting nozzle

ever used was also established and not disputed in the

case decided by his Honor, Judge Dietrich.
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Wc shall not reply to the criticisms of some of the

statements contained in our reply brief because we

quoted liberally from the record in support of such

statements and opposing counsel have pointed out no

testimony to support their criticisms. The reason for

their failure to do so is obvious.

In closing we desire to call attention to the follow-

ing words of the Supreme Court in Toplijf vs. Top-

liff, 145 U. S., 156:

"The object of the patent law is to secure to in-

ventors a monopoly of what they have actually

invented or discovered and it ought not to be de-

feated by a too strict and technical adherence to

the letter of the Statute or by the application of

artificial rules of interpretation."

Respectfully submitted.

JOHN H. MILLER,
WILLIAM K. WHITE,

Counsel for Complainant-Appellee.
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[Statement of Contents of Record.]

United States Court for China.

Civil Action No. 87.

C. R. BENNETT
vs.

F. M. BROOKS.

Certified copy of Motion to Set Off Judgment;

Confession of Judgment ; Judgment by Default ; As-

signment of Judgment; Petition of Cathay Trust,

Limited; Clerk's Minutes; Opinion and Judgment;

Petition for Allowance of Appeal; Bill of Excep-

tions; Assignment of Errors; Order Allowing Ap-

peal; Order Allowing and Settling Bill of Excep-

tions; Bond on Appeal; Citation on Appeal; Prae-

cipe for Transcript.

Civil Action No. 87.

Original Paper No. 9.

Filed at Shanghai, Nov. 9, 1910.

EDW. H. MURRAY,
Acting Clerk of Court.

In the United States Court for China.

LAO LAI TING and CHUN TING YEE,
Plaintiffs,

vs.

C. R. BENNETT,

C. R. BENNETT,

F. M. BROOKS,
vs.

Defendant.

Plaintiff,

Defendant.



2 The Cathay Trust, Limited,

Motion to Set Off Judgment [in Case No. 87].

Jiul^iiic'iit having been rendered in I'avour of the

plaintiffs Lao Lai Ting and Chung Ting Yee against

the defendant C. E. Bennett in the above-entitled

court on the third day of November 1910 in the sum of

Ts 8993.38 and cost of suit as will more fully appear

by the record thereof, and said judgment having been

duly assigned to F. M. Brooks the defendant in the

above-entitled case of C. R. Bennett versus F. M.
Brooks on the seventh day of November 1910, and

said F. M. Brooks being now the owner thereof, of

said judgment by virtue of said assignment which has

been duly filed in the office of the Clerk of the United

States Court for China, and judgment having been

entered in the above-entitled case of C. R. Bennett

versus F. M. Brooks in the above-entitled court on

the eighth day of November 1910 in the sum of

Ts 8192.25 as will more fully appear by the record

thereof, and both of said judgments being now un-

satisfied, Comes now F. M. Brooks and moves this

Honorable Court for an order setting off judgment

in the case of C. R. Bennett versus F. M. Brooks

against the judgment of Lao Lai Ting and Chun
Ting Yee F. M. Brooks assignee versus C. R. Ben-

nett, and that a stay of execution may be ordered in

both of the above-entitled cases until this motion may
be heard.

F. M. BROOKS.
Shanghai, 9th November, 1910.
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Civil Action No. 87.

Original Paper No. 8.

Filed November 8, 1910.

EDW. H. MURRAY,
Clerk of Court.

In the United States Court for China.

C. R. BENNETT,
Plaintiff,

vs.

F. M. BROOKS,
Defendant.

[Authority for Entry of Judgment Against F. M.

Brooks in Case No. 87.]

I, F. M. Brooks of Shanghai China do hereby con-

fess judgement herein in favour of C. R. Bennett of

said Shanghai for the sum of Ts 8492.25 and author-

ize judgement to be entered therefor against me with

the interest at the rate of 7% per annum from the

28th day of June 1910. to date hereof together with

cost of Court.

In consideration of the above jud<rement being en-

tered against me in favour of the said C. R. Bennett,

it is understood that the shares mentioned in plain-

tiff's petition on file herein, are to be delivered to the

defendant herein upon the satisfaction of this judge-

ment on record by the defendant herein.

F. M. BROOKS.
Shanghai, 8th November, 1910.
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Civil Action No. 86.

Original Paper No. .

Filed at Shanghai, November 3, 1910.

JAMES B. DAVIES,
Clerk of Court.

By Ed^\\ H. Murray,

Deputy and Acting Clerk of Court.

In the United States Court for China.

LAO LAI TING et al.

vs.

C. R. BENNETT.

Judgment [in Case No. 86].

No appearance on behalf of defendant having been

made, and no answer to plaintiff's petition herein

filed, on motion of T. Morgan Phillips, Esquire, at-

torney for plaintiffs, and on due proof of service of

petition on defendant and of the signature of defend-

ant to the promissory note executed by him, judge-

ment is given for plaintiff by default in the sum of

Taels 8,993.00, with interest thereon according to the

tenor of the promissory note, and costs.

RUFUS H. THAYER,
Judge of the United States Court for China.

Civil Action No. 86.
,

Original Paper No. .

Filed November 8, 1910.

EDW. H. MURRAY,
Clerk of Court.
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In the United States Court for China.

LAO LAI TING and CHUN TING YEE,
Plaintiffs,

vs.

C. R. BENNETT,
Defendant.

[Assignment of Judgment in Case No. 86.]

Know All Men by These Presents: That whereas,

the said Lao Lai Tin^ and Chun Ting Yee. did this

third day of November 1910, recover judgment in the

above-entitled court against C. R. Bennett for the

sum of Ts 8993.38 and costs of suit as by the record

thereof, will more fully appear.

Now we the said Lao Lai Ting and Chun Ting Yee

in consideration of the sum of $1.00 and other valu-

able considerations to us paid hereby sell, assign,

and transfer to F. M. Brooks the judgment above

mentioned for his use and benefit hereby authorizing

him to collect and enforce pa,yment thereof in our

name or otherwise, but at his own costs and charges

and we hereby covenant that the sum of Ts 8993.38

is due thereon.

LAO LAI TING,

B}' His Representative,

CHEN TSUNG TUNG.
CHUNG TING YEE,
By His Representative,

S. C. LIU.

Witness to the signature of Chen Tsung Tung:

K. T. CHANG.
Witness to the signature of S. C. Liu:

M. S. CHEN.
Shanghai, November 4th, 1910.
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Civil Action No. 87.

Original Paper No. 10.

Filed at Shanghai Nov. 12, 1910.

EDW. H. MURRAY,
Clerk of Court.

In the United States Court for China.

LAO LAI TING and CHUN TING YEE,

Plaintiffs,

vs.

Defendant.

Plaintiff,

vs.

C. R. BENNETT,

C. R. BENNETT,

F. M. BROOKS,
Defendant.

[Petition of the Cathay Trust, Limited, in Case No.

87 for Leave to Join, etc.]

The Petition of The Cathay Trust Limited a Brit-

ish corporation carrying on business at Shanghai

sheweth as follows

:

1. That on the 29th day of June 1910 by docu-

ment in writing under the hand of C. R. Bennett (to

which the petitioners crave leave to refer) the said

C. R. Bennett transferred and assigned to the Cathay

Trust Limited all his right title and interest in re-

spect of every and all sums of money due and pay-

able by F. M. Brooks to the said C. R. Bennett in

respect of all contracts for the June settlement being

the contracts set out in the petition filed in the action

in this Court entitled C. R. Bennett vs. F. M. Brooks.

2. That the said Cathay Trust Limited by virtue
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of sndi assignment are the absolute owners of all

and every sums due and owing by the said F. M.

Brooks to the said C. R. Bennett in respect of the

contracts mentioned in paragraph 1 hereof.

In view of the foregoing facts the said Cathay

Trust Limited crave leave to be joined and heard as

interested parties in the matter of the motion filed by

the said F. M. Brooks the 9th day of November 1910

entitled in the matter of the above-named suits.

Empire of China,

Shanghai.

James Crichton Dyer being duly sworn, deposes

and says: That he is the manager of the Cathay

Trust Limited that he has read the foregoing peti-

tion and knows the contents thereof; that the same is

true to the best of his knowledge, information and

belief.

J. C. DYER,
Manager, Cathay Trust, Limited.

Subscribed and sworn to before me this twelfth

day of November, 1910.

JA^IES B. DAYIES,
Clerk of Court.

By Edw. H. Murray,

Deputy and Acting Clerk of the United States Court

for China.
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[Minutes in Case No. 87 Filed December 2, 1910—

Re Judgment, Notice of Appeal, etc.]

Civil Action No. 87.

Original Paper No. .

Filed at Shanghai, December 2, 1910.

JAMES B. DAVIES,
Clerk of Court.

By Edw. H. Murray,

Deputy and Acting Clerk of Court.

In the United States Court for China.

C. E. BENNETT
vs.

F. M. BROOKS.

Clerk's Minutes [in Case No. 87].

Judgment on motion of defendant to set off judg-

ments and application of Cathay Trust Limited to be

allowed to intervene, announced by the Court and

filed. C H. Wright, Esquire, of counsel for plaintiff

and the Cathay Trust Company, gives notice of ap-

peal and the Court grants stay of execution on judg-

ment for ten days within which time the Court would

hear counsel upon suggestions as to whether the

Cathay Trust Company is entitled to right of appeal.

JAMES B. DAVIES,
Clerk of Court.

By Edw. H. Murray,

Deputy and Acting Clerk of Court.
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Civil Action No. 87.

Original Paper No, .

Filed at Shanghai, December 2, 1910.

JAMES B. DAVIES,
Clerk of Court.

By Edw. H. Murray,

Deputy and Acting Clerk of Court.

In the United States Court for China.

C. R. BENNETT
vs.

F. M. BROOKS.

MOTION FOR SETOFF.

Opinion and Judgment [in Case No. 87].

In this case the amount sued for was Taels Eight

Thousand Four Hundred and Fifty (8,450.00), al-

leged to be the purchase price of certain rubber

shares purchased by the plaintiff under instruction of

the defendant.

The record discloses tliat before the case was set

down for trial the defendant submitted an offer to

counsel for the plaintiff to confess judgment on con-

dition that plaintiff file the shares in controversy with

the clerk of court, to be turned over to defendant as

soon as the judgment should be satisfied. Following

this tender and in accord therewith, counsel for

plaintiff delivered the shares to the clerk, and the de-

fendant, on the following day, November 8, 1910,

filed his confession of judgment, and authorized

judgment to be entered to the full amount claimed,

that is Taels 8,450.00, with interest and costs of court.
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On November 9, 1910, the defendant filed with the

clerk of court an assic^iment to himself of a judg-

ment aijainst C. R. Bennett, the plaintiff in this case,

obtained in this court, on November 3, 1910, in Lao

Lai Ting and Chun Ting Yee vs. Bennett, in amount

of Taels 8,993.38 and costs of court, and submitted a

motion for an order of setoff of this judgment against

the judgment confessed by him in the pending cause.

Up to this stage of the proceedings in the suit at bar

no parties in interest had appeared other than the

plaintiff Bennett and the defendant Brooks. But on

XoA'ember 12, 1910, a petition of a third party, ''The

Cathay Trust, Limited," a Hongkong corporation

doing business in Shanghai, was filed, asking leave

to be joined and heard as an interested party on said

motion. In support of said petition, the petitioners

allege in substance;

1. That on June 29, 1910, C. R. Bennett, the plain-

tiff in this cause, had transferred by a document in

w/^iting, to said corporation all his right, title and

interest in resj^ect of all sums of money due and pay-

able to him by the defendant in this cause gi'owing

out of the June settlement on the Shanghai Stock Ex-

change, as set out in the petition filed in the action

of C. B. Bennett vs. F. M. Brooks.

2. That by virtue of said assignment the said

Cathay Trust, Limited, are the absolute owners of all

said sums due and owing by F. M. Brooks.

Said petition is verified by the general manager of

the corporation. Under date of November 26, 1910,

Mr. Bennett, plaintiff in this cause, filed a so-called

"petition," in which he makes substantially the same
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statements as contained in the petition of the Cathay

Trust, adding in paragraph 3, "That the said action,

C. R. Bennett vs. F. M. Brooks, was brought at the

direction and for the use of the said Cathay Trust,

Limited."

Assuming these allegations to be true, the vital

question for consideration seems to be whether or not

the assignee of Bennett can be allowed to intervene

at this stage in the face of the prior claim for setoff

filed by a judgment creditor of Bennett.

When the motion came on for hearing the court

allowed counsel appearing for the Cathay Trust,

Limited, to participate in argument on condition that

he limit his discussion to the question stated.

But for the intervention sought on the part of the

Cathay Trust, the application for setoff would have

been readily granted, that matter being determinable

at the discretion of the Court. Freeman on Judg-

ments, sec. 467a. Code District of Columbia, sec.

1571.

What is the position of the Cathay Trust? It al-

leges that Mr. Bennett is the nominal plaintiff in this

suit, and that the company is the real party in in-

terest by virtue of an assignment made to it by Ben-

nett. Counsel argues that under these circmnstances

it was allowable to bring the suit in the name of

Bennett. Such contention is not open to dispute.

It is also argued that any declaration in which was

recited the fact that Bennett was the nominal or

legal owner of the choses in action involved in the

suit and that the petitioner was the real owner, would

have been defective pleading. No authority is cited
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m support of this contention and none is known to

the Court.

The procedure of this court is regulated by section

5 of the Act creating the Court, which provides that

it shall be in accordance, so far as practicable, with

the then existing procedure of American consular

courts in China. That procedure is defined in the

Consular Court Regulations.

So far as defining the character and form of the

pleading by which a plaintiff in a civil action on a

contract, shall initiate an action Regulations 1 and

3 appear to be the only ones relating thereto and they

impose no restrictions on the pleader.

The same section of the creating act gives to the

Judge of the court authority to amend and suppK-

ment said rules, but the rules cited remain as they

stood at the time when the act was passed. It is

quite obvious on reading these two regulations that

they contemplated a plain and simple statement of

the facts upon which the plaintiff is seeking to re-

cover and that it was not not intended that the re-

finements of common-law pleading should be exacted.

This Court has so held in several cases, notably in

the case of The Chiang Zung Match Factory vs. Yek

Tong Lin Fire Marine Insurance Company, decided

April 18, 1910. In that case a demurrer had been

filed to the answer on grounds of alleged uncertainty.

The Court said:

''The argument in support of the demurrer cited

the well-known rules of code pleading applicable gen-

erally in jurisdictions within the United States.

The undeveloped condition of practice and pleading



vs. F. M. Brooks. 13

in the jurisdiction of this court does not, however,

warrant strict construction of the rules cited.

Throughout the necessary period of organization of

this jurisdiction the Court has been and will con-

tinue to be consistently disposed to a liberal view

with respect to formality of pleadings."

The Court knows no reason why the parties in this

case should not have disclosed all of the parties in

interest. If, by reason of failure to do so, the rights

of a party claiming to be the actual party in interest

are put in jeopardy, the excuse offered that he was

restrained from disclosing his interest in the original

petition by any rule of pleading having force in this

Court, has no foundation and is of no avail.

And it is equally true that such interest could have

been disclosed in any formal or informal way at any

stage of the proceedings prior to judgment, so as to

have been effective, certainly, as against the defend-

ant, and probably as against all third parties.

The record discloses Bennett as plaintiff and as the

only party in interest. How long can the assignee

safely keep silent respecting his interest in these

choses in action? Is the assignee charged with no

duty to protect his interests by giving full notice

and how long can he keep silent and save Ms prop-

erty as against third parties to whom Bennett is a

judgment debtor? The contention of counsel seems

to be that no burden of this character rested upon

the Cathay Trust, that it was competent for that com-

pany to step in at anj^ time, whether before or after

judg-ment, and whether before or after some judg-

ment creditor against Bennett had sought to secure
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relief for himself by impounding this judgment in

Bennett's favor with the disclosure of its interest and

that upon such disclosure made at such a time, the

Court unist immediately allow intervention and

ignore all possible intervening interests. A mere

statement of this contention carries with it its ap-

parent refutation as in conflict with the good reason

of the law which requires due dil/igence of every as-

signee of choses in action, as against rights that may
accrue to third parties without notice.

And here it may be noticed that while counsel

stated in argument that Brooks had notice of this

assignment, no such allegation is made in the peti-

tion. Mere statement of counsel on such a material

point does not afford foundation for judicial action.

The general rule is that no person can be treated

as a party to a judgment who was not also a party

to the action. 1 Freeman on Judgments 157. There

are exceptions to this general rule, but there are none

which in principle would include an assignment

whose interest was not disclosed before judgment or

before the assertion of any other claim by third par-

ties. This does not contravene the familiar rules in

equity which counsel has cited in relation to recogni-

tion of an assignee's rights in a suit where the action

is brought in the name of the assignor. Such rights

are of course subject to timely assertion under

equally familiar rules.

Such are the facts and such are the rules of law

appKcable to the facts, in respect to which this third

party now asks leave to intervene upon the assertion

that he is real party-plaintiff in this cause. If his



vs. F. M. Brooks. 15

allegation that he held an assignment from the plain-

tiff of those choses in action be accepted, it is quite

obvious that he has not been diligent in disclosing

said interest and that no reasonable or lawful excuse

has been offered therefor.

The judgment tendered as a setoff is a judgment

recently filed in this court against Bennett, the plain-

tiff in this cause. An inspection of the record shows

that the action against Bennett was filed August 10,

1910, long prior to the date alleged as the date of as-

signment from Bennett to the Cathay Trust.

If the assignment was made to the Cathay Trust

as alleged, it is quite obvious that in making said as-

sig-nment Bennett ignored this obligation then out-

standing. It is true that the obligation had not at

that time been reduced to judgment, but it was so

reduced prior to any disclosure on the part of the

Cathay Trust that it had any interest in the case at

bar. As such, on the facts now on this record, it ap-

peals more strongl}^ to the sense of justice of the

Judge of this court for equitable consideration than

does the belated claim of the Cathay Trust, Limited.

As has been stated, the matter of setoff of recip-

rocal claims reduced to judgnient rests in the dis-

cretion of the Court. It goes without saying that

in exercising such discretion the Court is bound by

its sense of justice to which it is inherently and by its

oath committed.

It is the opinion of the Court that in an endeavor

to execute the power thus conferred upon it in a par-

ticular cause or in particular causes, the Court is not

narrowly restricted. It is not my purpose to go out-
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side the records or to consider any matter of which

the Court may not take judicial notice.

This Court has recently tried the case of Shekury

vs. Brooks, relating to share transactions in which

the judgment of the Court is not yet announced.

Enough evidence appears in the record of that

cause to indicate that the plaintiff in that action had

an agreement with the Cathay Trust, Limited, that

covered an assignment similar to that now disclosed

in this case. There, as here, no direct and definite

disclosure of interest on the part of the Cathay Trust

was made. And the same is true in the recent case

of Michael vs. Carmichael, in the British Supreme

Court, to which counsel referred in argument. The

Court will indulge in no presumptions by reason of

this consistent suppression of its claims as a real

party in interest. It is just to say the Cathay Trust

has exhibited no affirmative desire, when opportunity

has offered, of taking the Court into its confidence

and thus permitting adjudications to be made in the

fullest light. That the Cathay Trust did not do so in

the case at bar resulted wholly from its own volun-

tary act. Jt chose not to disclose its interests until

other rights without notice had attached to this judg-

ment.

In the view that the Court takes on the showing

made the Cathay Trust is not entitled to intervene at

this stage and its petition is denied.

.The motion for setoff is granted and will be given

effect in accordance with the terms of the defendant 's

confession of judgment.

RUFUS H. THAYER,
Judge.



vs. F. M. Brooks. 17

In the United States Court for China.

In the Matter of THE CATHAY TRUST, LIM-
ITED, and C. R. BENNETT and F. M.

BROOKS.

Petition for Allowance of Appeal.

To Honorable RUFUS H. THAYER, Judge.

The above-named Cathay Trust Limited conceiv-

ing itself aggrieA'Cd by a decree of this Court made

and entered on the 2d day of December 1910 in a

matter entitled Lao Lai Ting and Chun Ting Yee vs.

C. R. Bennett and C. R. Bennett vs. F. M. Brooks

whereby and wherein it was ordered, adjudged and

decreed that a petition of the aforesaid Cathay Trust

Limited, tiled in this court on the 12th day of

November, 1910, praying to be allowed to intervene

upon the hearing of a motion filed in this court by

the said F. M. Brooks on the 9th da}^ of November

1910 praying for an order setting off a judgment in

this court in the case of C. R. Bennett vs. F. M.

Brooks against a judgment in this court of Lao Lai

Ting and Chun Ting Yee vs. C. R. Bennett said

latter judgment having been assigned to the said F.

M. Brooks, be denied does hereby appeal from said

order, judgment and decree of the said second day

of December 1910 to the United States Circuit Court

of Appeals for the Ninth Judicial Circuit for the

reasons specified in the assignment of errors filed

herein, and prays that this appeal may be allowed

and that a transcript of the records, papers and pro-

ceedings upon which said order, judgment and de-

cree were made, duly authenticated, may be sent to
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the United States Circuit Court of Appeals for the

Niuth Judicial Circuit.

Dated Shanghai China this 9th day of February,

1911.

JERNIGAN & FESSEXDEN,
Counsel for Cathay Trust, Limited.

1)1 the United States Court for China.

In the Matter of THE CATHAY TRUST, LIM-
ITED, and C. R. BENNETT and F. M.
BROOKS.

Bill of Exceptions.

Be it remembered that on the 12th day of Novem-

ber 1910 the Cathay Trust Limited, a corporation,

assignee of C. R. Bennett by virtue of an instrument

in writing bearing date the 28th day of June 1910

(see Transcript, Pg. ) filed a petition in this

Honorable Court praying for leave to be joined and

heard as an interested party in the matter of a mo-

tion filed in this Honorable Court on the 9th day

of November 1910 by F. M. Brooks for an order set-

ting off a judgment entered in this court on the 8th

day of November 1910 in an action entitled C. R.

Bennett vs. F. M. Brooks against a judgment entered

in this couii; on the 3d day of November 1910 in an

action entitled Lao Lai Ting and Chun Ting Yee vs.

C. R. Bennett which said latter judgTuent was as-

signed to F. M. Brooks on the 7th day of November

1910.

And be it further remembered that the aforesaid

judgment entered in this court on the 8th day of
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November 1910 in an action entitled C. R. Bennett vs.

F. M. Brooks was confessed by said F. M. Brooks

pursuant to an agreement between the said Bennett

and Brooks whereby certain scrip or shares were de-

posited in court by the said Bennett to be delivered

to the said Brooks upon full satisfaction of the afore-

said judgment which said scrip or shares now con-

stitute a fund in court.

And be it further remembered that this Honorable

Court granted leave to the Cathay Trust Limited to

be heard in argument upon said motion which said

leave was limited to the discussion of the question as

to whether petitioner could be allowed to intervene

in the face of the prior claim for setoff filed by a judg-

ment creditor of Bennett and same came on for hear-

ing before this Honorable Court on the 28th daj^ of

November 1910.

And be it further remembered that upon oral argu-

ment said petition was on the 2d day of December

1910 denied and overruled by the Court, to which said

denial and ruling of the Court the Cathay Trust Lim-

ited did then and there duly except upon the follow-

ing grounds to wit, which exceptions were duly al-

lowed by the Court

:

1st. That said refusal and ruling of the Court was

contrary to law.

2nd. That the denial of the Court of the petition

of the Cathay Trust Limited to intervene is not dis-

cretionary with the Judge of said Court.

3rd. That the denial of the right of the Cathay

Trust Limited to intervene is a denial of relief to

which the said Cathay Trust Limited is entitled and

which it can only obtain by intervention.
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4tli. That the aforesaid scrip or shares constitute

a fund in c'(nirt to which all lioht asserted by the

Cathay Trust Limited will be lost in event the Cathay

Trust Limited is not allowed to intervene before said

scrip or shares are removed from the custody of the

Court.

And now the Cathay Trust Limited prays that this

bill of exceptions may be allowed, settled and sealed.

Dated this 9th day of February, 1911.

JEENIGAN & FESSENDEN,
Counsel for the Cathav Trust Limited.

In the United States Court for China.

In the Matter of THE CATHAY TRUST, LIM-

ITED, and C. E. BENNETT and F. M.

BROOKS.

Assignment of Errors.

COMES NOW the Cathay Trust Limited and in

connection with its petition for an appeal assigns the

following errors upon which it will rely upon appeal

to the United States Circuit Court of Appeals for the

Ninth Judicial Circuit, to wit : That the Court erred

in denying the petition of the Cathay Trust Limited

filed herein on the 12th day of November, 1910,

1st. Because the right of the Cathay Trust

Limited to intervene and be heard does not rest in the

discretion of the Court.

2nd. Because, relief can only be had by interven-

tion and denial of the right to intervene is a denial of

all or any right to which the Cathay Trust Limited is

entitled.

3rd. Because the scrip or shares deposited in
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Court constitute a fund in court to which all right

averted by the Cathay Trust Limited will be lost in

event the Cathay Trust Limited is not allowed to in-

tervene before said scrip or shares are removed from

the custody of the Court.

JERNIGAN & FESSENDEN,
Counsel for the Cathay Trust Limited.

In the United States Court for China.

In the Matter of the CATHAY TRUST, LIMITED,
and C. R. BENNETT and F. M. BROOKS.

Order Allowing Appeal, etc.

On motion of Messrs. Jernigan and Fessenden

Counsel for the Cathay Trust Limited it is

ORDERED that an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Judicial Circuit

from a final decree or order of this court entered

herein on the 2d day of December 1910 denying the

petition of the Cathay Trust to be allowed to be

joined and heard as an interested party in the matter

of a motion filed in this court on the 9th day of

November by F. M. Brooks entitled '^Lao Lai Ting

and Chun Ting Yee vs. C. R. Bennett and C. R. Ben-

nett vs. F. M. Brooks," be and the same is hereby

allowed, and that a certified transcript of the record,

testimony, exhibits and all proceedings herein be

forthwith transmitted to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit.

Is is further ORDERED that the bond on Appeal

of the said Cathay Trust Limited be fixed at the sum
of Five Hundred Dollars ($500) Gold and the same
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wheu given and approved, to act as a supersedeas

bond and also as a bond for costs and damages on

appeal.

Dated this 9th day of February, 1911.

RUFUS H. THAYER,
Judge of the United States Court for China.

In the United States Court for China.

In the Matter of THE CATHAY TRUST LIMITED
and C. R. BENNETT and P. M. BROOKS.

Order Allowing and Settling Bill of Exceptions.

Be it remembered that on the 9th day of February

1911 the above-named Cathay Trust Limited pre-

sented its bill of exceptions to the above-entitled

court for settlement, which said proposed bill of ex-

ceptions was filed within the time allowed by an

order of this Court which said bill of exceptions con-

sists of the foregoing typewritten pages containing

and including all the proceedings as well as the evi-

dence introduced upon the hearing of said matter.

And it appearing to the Court from examination

of said bill of exceptions that the same contains all

the proceedings and evidence had upon the hearing

of said matter and that all the exceptions thereon

set forth were taken as in said bill of exceptions re-

cited and that wherever in said bill of exceptions

3ind exception was taken by the said Cathay Trust

Limited the same was allowed by the Court.

And it further appearing that all the proceedings

and evidence therein set forth is in all respects full,

true, and correct.
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Now, tborcforo, IT IS HEREBY ORDERED AND
ADJUDGED that the foregoing- typewritten pages

from one to inclusive be and the same is hereby

approved, allowed and settled as the bill of excep-

tions in the above-entitled matter and sealed and

made a part of the record herein.

Done at Shanghai this 9th day of February, 1911.

RUFUS H. THAYER,
Judge of the United States Court for China Before

Whom Said Matter was Heard.

In the United States Court for Cliina.

In the Matter of THE CATHAY TRUST, LIM-
ITED, and C. R. BENNETT and F. M.

BROOKS.
Bond on Appeal.

Know All Men by These Presents, that the Cathay

Trust Limited, a British Corporation, duly organized

and existing under the Ordinances of the Colony of

Hong Kong is held and firmly bound unto F. M.

Brooks a citizen of the United States of America in

the full and just sum of Five Hundred Dollars

($500) of the currency of the United States of

America to be paid to the said F. M. Brooks his cer-

tain attorney, executor, administrator or assigns;

and by permission of the Court in lieu of sureties the

said Cathay Trust Limited has this day deposited

with the above-named Court the equivalent in local

currency of Five Hundred Dollars ($500) United

States gold as a guarantee for the faithful perform-

ance of the terms and conditions of this obligation to
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which pa.yment well and truly to be made the Cathay

Trust Limited does bind itself its representatives

and assigns by these presents.

Sealed with the seal of the said Cathay Trust

Limited and dated this 23rd day of February in the

year one thousand nine hundred and eleven.

[Seal] THE CATHAY TRUST LIMITED,
S. A. WATTLE & CO., LTD.,

Secretaries and General Managers.

WHEREAS lately at a session of the United

States Court for China at Shanghai in a matter pend-

ing between the said Cathay Trust Limited and the

said F. M. Brooks a decree or order was entered

denying the petition of the said Cathay Trust Lim-

ited to be allowed to intervene in a motion filed by

the said F. M. Brooks in said Court on the 9th day

of November, 1910.

AXD WHEREAS the said Cathay Trust Limited

has obtained from said Court an order allowing an

appeal to the United States Circuit Court of Appeals

for the Ninth Judicial Circuit to reverse and set aside

the aforesaid decree or order and citation directed to

the said F. M. Brooks is about to issue citing and

admonishing him to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit to be

holden at San Francisco, in the State of California,

Ignited States of America at a date certain to be

hereafter notified.

XOW, THEREFORE the condition of the above

obligation is such that if the said Cathay Trust Lim-

ited shall prosecute said appeal to effect and shall

answer all damages and costs that may be awarded
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in event of their failure to secure a reversal of said

decree or order then the above obligation is to be

void; otherwise to remain in full force and effect.

IN WITNESS WHEREOF and in pursuance of a

resolution of the board of directors, passed on the

21st day of February, 1911 the corporate seal of the

said corporation is hereunto affixed and these pres-

ents duly signed by The Secretaries and General

Managers of said corporation this 23d day of Feb-

ruary, 1911.

[Seal] THE CATHAY TRUST LIMITED,
S. A. WATTIE & CO., LT'D.,

Secretaries and General Managers.

The form of the above bond and the sufficiency of

the security thereon is hereby approved this 25th

day of February, 1911.

RUMJS H. THAYER,
Judge of the United States Court for China.

Citation on Appeal [Copy].

UNITED STATES OF AMERICA.—ss.

The President of the United States to F. M. Brooks

and His Attorney, Wm. S. Fleming, Greeting:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City of San

Francisco in the State of California within thirty

days from the date hereof, pursuant to an order al-

lowing an appeal, of record in the Clerk's office of the

United States Court for China Avherein the Cathay

Trust Limited, a Corporation, is appellant to show
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cause if an}' there be, why the decree rendered

against the said appellant as in the said order allow-

ing appeal mentioned, should not be corrected, and

why speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 9th day of February, 1911.

RUFTS H. THAYER,
Judge of the United States Court for China.

I, Stirling Fessenden of counsel for the Cathay

Trust Limited hereby certify that I served a copy of

this citation on Wm. S. Fleming counsel for F. M.

Brooks at his office Yuen Ming Yuen Road Shanghai

on the 9th day of February, 1911.

STIRLING FESSENDEN.

In the United States Court for China.

In the Matter of the CATHAY TRUST LBIITED
and C. R. BENNETT and F. M. BROOKS.

Praecipe for Transcript.

To the Clerk of the above-entitled Court.

You will please prepare transcript of the record of

this matter, to be filed in the Office of the Clerk of

the United States Circuit Court of Appeals for the

Ninth Judicial Circuit, under the appeal heretofore

perfected to said Court, and include in said tran-

script the following pleadings, proceedings and

papers on file to wit:

1st. Motion filed in this Court by F. M. Brooks

on 9th day of November 1910 entitled "Lao Lai Ting
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& Chun Ting Yee vs. C. R. Bennett and C. R. Bennett

vs. F.M.Brooks."

2nd. Confession of Judgment entered in this

Court on the 8th day of November 1910 in an action

entitled "C. R. Bennett vs. F. M. Brooks."

3rd. Judgment entered in this Court on the 3rd

day of November 1910 in an action entitled "Lao Lai

Ting and Chun Ting Yee vs. C. R. Bennett."

4th. Assignment of Judgment by Lao Lai Ting

& Chun Ting Yee to F. M. Brooks filed in this Court

on the 9th day of November 1910.

5th. Petition of Cathay Trust Limited filed in

this Court on 12th day of November 1910 in the mat-

ter of "Lao Lai Ting & Chun Ting Yee vs. C. R.

Bennett and C. R. Bennett vs. F. M. Brooks."

6th. Clerk's minutes upon hearing.

7th. Opinion and judgment of this Court ren-

dered on the 2d day of December 1910.

8th. Petition for allowance of Appeal.

9th. Bill of Exceptions.

10th. Assignment of Errors.

11th. Order allowing Appeal.

12th. Order allowing and settling bill of excep-

tions.

13th. Bond on Appeal.

14th. Citation on Appeal.

15th. This Praecipe for Transcript.

Said transcript to be prepared as required by law
and the rules of the United States Circuit Court of

Appeals for the Ninth Judicial Circuit and on files in

the office of the Clerk of said Circuit Court of Ap-
peals at San Franciaco, State of California, United
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States of America.

Dated Shanghai February 13th, 1911.

JERNIGAN & FESSENDEN,
Counsel for the Cathay Trust Limited, Appellant.

In the United States Court for China.

Certificate [of Clerk U. S. Court for China to

Record].

I, James B. Davies, Clerk of the United States

Court for China, hereby certify that I have compared

with the originals or record in the Registry of the

Court, the copies of documents hereto attached

under Seal of Court, namely,

United States Court for China.

Civil Action No. 87.

C. R. BENNETT vs. F. M. BROOKS,
Motion to set off Judgment,

November 9, 1910;

Confession of Judgment,

November 8, 1910;

Judgment,

Novembers, 1910;

Assignment of Judgment,

November 8, 1910;

Petition of Cathay Trust, Limited,

November 12, 1910;

Clerk's Minutes;

Opinion and Judgment,

December 2, 1910;

Petition for allowanr>^ of Appeal;

Bill of Exceptions;
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Assignment of Errors

;

Order allowing Appeal;

Order allowing and settling bill of Exceptions;

Bond on Appeal;

Citation on Appeal;

Praecipe for Transcript;

—and that I find the same to be true copies and of

the whole of said originals.

Witness the Seal of Court with my hand hereunto

set at Shanghai, China, February seventeenth, 1911.

[Seal] JAMES B. DAVIES,
Clerk of Court.

Certificate [of Judge Re Clerk XJ. S. Court for

China].

I, Rufus H. Thayer, Judge of the United States

Court for China, do hereby certify that James B.

Davies is now and was at the time of certifying as

above, Clerk of the United States Court for China,

and that the attestation of said Clerk of Court is in

due form of law and by the proper officer.

In witness whereof I subscribe my name at

Shanghai, China, this seventeenth day of Fel3ruar3^,

1911.

RUFUS H. THAYER,
Judge of the United States Court for China.
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Certificate [of Clerk Re Judge, U. S. Court for

China].

I, James B. Davies, Clerk of the United States

Court for China, hereby certify that Honorable

Rufus H. Thayer, is now and was at the time of cer-

tifying as above, Judge of the United States Court

for China, duly commissioned and qualified, and that,

as such, full faith and credit are due all his official

acts, and that the above signature is his true signa-

ture.

Witness the Seal of Court with my hand hereunto

set at Shanghai, China, February seventeenth, 1911.

[Seal] JAMES B. DAVIES,
Clerk of Court.

[Endorsed]: No. 1971. United States Circuit

Court of Appeals for the Ninth Circuit. The Cathay

Trust, Limited (a Corporation), Appellant, vs. F. M.

Brooks, Appellee. Transcript of Record. Upon Ap-

peal from the United States Court for China.

Filed April 4, 1911.

F. D. MONCKTON,
Clerk.
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No. 1971

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

THE CATHAY TRUST LIMITED
(a corporation),

Appellant,

vs.

F. M. BROOKS,
Appellee.

BRIEF FOR APPELLANT.

Statement of Facts.

This is an appeal from the United States Court

for China at Shanghai. The Cathay Trust, Limited,

is a British corporation carrying on business at

Shanghai.

On the 29th day of June, 1910, one C. R. Bemiett

transferred and assigned by a document in writing

to said corporation all his right, title and in rest to

all sums of money due and payable by one F. M.
Brooks to him in respect o"^f all contracts for the

June settlement on the Shanghai Stock Exchange.

Thereafter, and without any notice shown by the



record to have boon given to Brooks of the assign-

ment, an action was brought in the name of Bennett,

against Brooks, in the United States Court for

China, upon the contracts for the said June settle-

ment, and on the 8th da}'^ of November, 1910, the

said Brooks filed in the said action a confession of

judgment in favor of Bennett for the sum of Taels

8492.25 and authorized judgment to be entered

against hmi with interest at the rate of 7% per an-

nmu from the 28th day of June, 1910, with Court

costs. The confession of judgment concluded

:

"In consideration of the above judgment be-

ing entered against me in favor of the said C. R.
Bennett, it is understood that the shares men-
tioned in plaintiff 's petition on file herein are to

be delivered to defendant herein upon the satis-

faction of this judgment on record by the de-

fendant herein."

The shares in question were deposited with the

clerk of the said Court, and on said 8th day of No-

vember, 1910, judgment was entered in favor of the

plaintiff Bennett and against the defendant Brooks

for Taels 8492.25, with interest and costs in accord-

ance with the said confession of judgment.

On the next day, to wit, the 9th day of November,

1910, the defendant Brooks filed in the said Court a

docmnent purporting to be an assignment to him of

a judgment which other parties had obtained against

Bennett, and moved the said Court for an order set-

ting off this judgment against the judgment in favor

of Bennett. The document filed purported to as-
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November, 1910, by Lao Lai Ting and Chun Ting Yee

against Bennett on a promissory note, the judgment

being for Taels 8993, with interest according to the

terms of a note, and costs. The purported assign-

ment was signed, "Lao Lai Ting, by his representa-

tive, Chen Tsung Tung," and "Chung Ting Yee, by

his representative, S. C. Liu." It bore the date

November 4, 1910, but according to the motion for

set-off (Trans, p. 2) the actual date of the assign-

ment was the seventh day of November, 1910.

On the twelfth day of November, 1910, The

Cathay Trust, Limited, filed its petition in the said

Court setting forth the assignment to it by Bennett

of the indebtedness upon which he had obtained the

judgment against Brooks, and praying leave to be

joined and heard as an interested party in the mat-

ter of the motion for set-off of judgments.

On the second day of December, 1910, the said

Court made an order denying the petition, and this

appeal is from that order.

Argument.

There is but one question to be decided upon this

appeal. Did the appellant have the right to inter-

vene as a party interested in the motion of the de-

fendant Brooks for set-off of judgments?



We submit that tlie appellant had such right for

the reason that it was the equitable owner of the

judgment obtained in the name of Bennett against

Brooks, and therefore the only party beneficially in-

terested therein, and as a consequence a party most

vitally interested in the question as to whether or

not the judgment against Brooks should or should

not be satisfied by set-off. Bennett was no longer

interested in the judgment in his favor. He had

transferred all his title and interest in the choses in

action out of which the said judgment arose to the

appellant. So far as the motion for set-off was con-

cerned the position of Bennett was not the same as

that of the appellant. Obviousl}^ it might very well

be to the benefit of Bennett that another judgment

obtained against him should be satisfied pro tanto

by a judgment of record in his favor, but the owner-

ship of which had entireh^ passed from hini.

The test of the right to intervene is that the j)arty

seeking such privilege shall have a direct and imme-

diate interest in the subject matter affected by the

proceeding.

Smith V. Gale, 141 U. S. 509, at 518;

Krippendorf v. Hyde, 110 U. S. 276, at 282

;

Stich V. Dickinson, 38 Cal. 608

;

Coffey V. Greenfield, 55 Cal. 382.

Especially is this true where the proceeding is of

an equitable nature.

Florida v. Georgia, 111 U. S. 478, at 492;

Marsh v. Green, 79 111. 385, at 387.



In order that the appellant Jierein might protect

its direct and immediate interest in the subject mat-

ter of the motion for set-off and avoid the loss which

it alone would suffer through the granting of the

motion it was imperatively necessary that it should

he permitted to appear and he heard on that motion.

Law courts have long exercised an equitable pow-

er, incidental to their jurisdiction over their judg-

ments and litigants and entirely independent of stat-

ute, of setting off mutual judgments against each

other.

Freeman on Judgments, Vol. II, sec. 467a;

Black on Judgments, Vol. II, sec. 1000

;

Brown v. Hendrickson, 39 N. J. Law 239

;

Brown v. Warren, 43 N. H. 430;

Lattimer v. Lattimer, 21 S. E. (s. c.) 334.

Since the power is equitable in its nature it is ex-

ercised according to the rules of equity, and will

only be used in furtherance of substantial justice.

Simson v. Hart, 14 Johns. 62

;

Brown v. Hendrickson, supra

;

Simmons v. Reid, 31 S. C. 389.

As stated in Brown v. Hendrickson, supra

:

"The doctrine is a purely equitable one, and
will be administered in all cases upon such
equitable terms as will promote substantial jus-

tice. These applications being founded on no
positive statute, or any fixed rule which compels
the court to grant them, are addressed to the

discretion of the court, and, in the exercise of

that discretion, even where the set-off might
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legall}^ be made, if the court sees that injustice

will be done by granting the order of set-off, it

should be refused."

And in Smison v. Hart, supra

:

"Suitors may ask the interference of courts,

in effecting a set-off (of judgments) not ex

dehito jiintitiae, but ex gratia curiae/'

In short the action of a Court of law in setting off

judgments should be governed by the equities of the

situation. The appellant in the present case in peti-

tioning that it be peiinitted to intervene only asked

to be put in the jDOsition to present these equities.

Its petition showed that it was the party directly in-

terested in presenting any equities there might be

in opposition to the motion and the party to suffer

in the event that such equities were not duly con-

sidered by the Court. AVe submit that this w^as

sufficient showing to entitle the appellant to inter-

vene. That equities which would have caused the

Court, in the exercise of a sound discretion, to deny

the motion for set-off w^ere, or might have, been pres-

ent can in our opinion readih^ be shown.

We shall assmne first, for the purpose of the

argument that the ap^Dellant, as the assignee from

Bennett of the cliose in action out of which the judg-

ment against Brooks arose was in no better position

than Bennett himself would have been and that the

appellee was m as favorable a position as he w^ould

have been had the judgment which he attempted to

set-off been one which he himself had obtained
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have been permitted to establish any equities which

Bennett himself might have shown to defeat the

set-off. For instance the judgment against Bennett

might have already been satisfied of record or actu-

ally paid. In either event the right of set-off would

be defeated. Or there might be a motion pending

for the vacation of the judgment against Bennett.

It was a default judgment obtained only six days

before the motion by Brooks for set-off*. A showing

of the pendency of such motion would, we think, if

not resulting in a denial of the motion for set-off

without prejudice, at least have postponed the

Court's action until the motion for vacation of this

judgment had been decided. Other instances could

no doubt be enumerated of equities which Bennett

himself under the situation assumed could have

shown to defeat or abate the motion for set-off, but

we think that the illustrations given will suffice to

demonstrate the point w^e wish to make, that under

the most unfavorble aspect conceivable the apiDellant

should at least have been permitted to intervene for

the purpose of setting up the equities which Ben-

nett himself could have urged.

But the appellee was not in the position of having

himself obtained a judgment against Bennett. In-

stead of that being the case the appellee had ac-

quired by assignment (assuming its validity) a judg-

ment obtained by third parties against Bennett upon

a transaction in which the appellee was in no manner

interested. This judgment appears to have been
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rendered against Bennett on the third day of No-

vember, the purported assignment to Brooks ap-

pears to have been executed on the seventh day of

November and to have been tiled in Court on the

nintli day of November. The date of the judgment

in favor of Bennett and against Brooks was the

eighth day of November, 1910. It will be seen,

therefore, that Brooks acquired whatever rights he

derived from the assignment to him one day before

the entry of the judgment against him. In some

cases it has been at least intimated that a judgment

debtor cannot set-off a judgment acquired by him

after the commencement of the action in which judg-

ment against him was rendered. See Ames v. Bates,

119 Mass. 397 ; Black on Judgments, Vol. II, § 1003.

"VVe believe the weight of authority to be, however,

that the judgment creditor can have set-off against

the judgment adverse to him any judgment acquired

by him prior to the execution of the first judgment.

We are now discussing the situation unaffected by

any change in the ownership of the first judgment.

But even where the original judgment creditor is

still the owner of the first judgment the question can

always be raised, Is the judgment debtor the abso-

lute owner of the judgment which he claims to have

acquired and of which he is attempting to avail

himself by way of set-off ?

From Black on Judgments, Vol. II, sec. 1003, we

quote as follows:

"To enable a person to procure the setting off

of one judgment against another on motion, he



must 1)0 the absolute owner of the .iudii:inent in

his own right. And a party will not be allowed

to set off a judgment of which another is the

equitable owner, where the fact is known to him
when making the motion. But it is also held

that the use—i)laintilf'—one to wdiose use a
judgTiient has been obtained in the name of an-

other—has an equitable right to use the judg-
ment by way of set-off. And so also has one
who acquired the judgment by assignment be-

fore the bringing of the action in which the

judgment against himself was rendered. But a
judgment purchased by a party with a view to

set it off, and upon condition that if he failed to

obtain the set-off on motion, the assignment
should be void and the assignor should pay the

costs of the motion, cannot be set off."

The foregoing suggests equities which might be

urged against set-off in the present case arising out

of the mere circumstance that the appellee acquired

the judgment he is attempting to set-off hij assign-

ment.

Bennett would have been able to urge such equities,

but Bennet was no longer interested in urging them.

The apiDcllant is his successor in interest and asks

only that it be put in a position to urge them. As
a matter of fact it appears from the transcript

(Trans, p. 5) that the purported assignment upon

which the appellee relies was not executed by the

plaintiffs Lao Lai Ting and Chun Ting Yee in the

action against Bennett but by parties signing as

their representatives. There is nothing in the rec-

ord to show that these representatives had authority

to execute a valid assignment of this judgment. We
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do not know that the assignment was not entirely

valid. All that we maintain is that Bennett could

have questioned such validity, and that the appellant

as his successor in interest should have been accord-

ed that right.

Our discussion thus far has been directed toward

showing that the appellant was entitled to intervene

even if its iDOsition in opposition to the motion for

set-off would have been no stronger than that of

Bennett. We now respectfully submit the proposi-

tion that the appellant, by virtue of the assigmnent

to it from Bennett, would have been in a more fav-

orable position on the motion than Bennett would

have been had there been no such assigmnent. From
the opinion of the trial Court (Trans, pp. 13, 14) it

appears that if it had been shown that appellant had

made known to appellee the fact of the assignment

from Bennett to it, the petition of the appellant for

right to intervene would have been granted. But even

admitting for the present argument that the failure

of the appellant to give notice to the ai3pellee of the

assignment from Bennett would have been fatal to

its position in opposing the set-off, the only point

for the trial Court to decide on appellant's petition

for right to intervene was the question as to whether

appellant had such right. It appears that the coun-

sel for appellant (Trans, j). 14) stated in his argu-

ment before the trial Court that Brooks did have

notice of the assigmnent, but the trial Court in its

opinion rejected this on the ground that it was a

mere statement of counsel, and that no such allega-
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tiou appeared iu the petition. But we submit that

even the reference by the trial Court to the question

of the elfect of notice to the appellee of the assign-

ment was premature. If relevant, notice would he

a matter of proof on the issue of the right to set-off

at the hearing of the motion after the appellant IwA

been permitted to intervene and be heard on that

motion. As has been slioivn, the test of the right to

intervene is the presence in the petitioner of an in-

terest in the subject matter of the proceeding. The

petition of appellant for right to intervene suffi-

ciently sets up such interest. All that tee need to

contend for is that the appellant should have been

placed in a position to prove at the proper time that

Brooks did have notice of the assignment.

The foregoing is based on the assumption that the

appellant, if allowed to intervene, would have been

unsuccessful in resisting the appellee's motion for

set-off unless it could be shown that the appellee had

notice of the assigmnent. We do not believe, how-

ever, that such a ruling would have been proper.

The doctrine of those cases which hold that set-off

of judgments will be ordered even as against an

assignee proceed on the theory that the assignee

takes the judgment subject to the equities in favor

of the judgment debtor at the time of the assignment,

one of which is to set off any judgment which he

may have against the judgment creditor at the time

of the assignment or which he may thereafter ob-
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taiu upon a cause of action existing in his favor at

the time of the assignment.

Whitehead v. Jessup, 43 Pac. (Colo.) 1042;

Brown V. Hendrickson, supra;

Button V. Mason, 52 S. W. (Tex.) 651.

But there was no judgment against Bennett at the

time of the assignment from him to the appellant

and there was no cause of action in favor of the

appellee at the time of such assignment. The as-

signment by Bennett to appellant w^as on June 29th,

1910. The assignment from Lao Lai Ting and Chun

Ting Yee to the appellee of their judgment against

Bennett was not until November 7, 1910.

We discuss this assignment to appellant as having

the same effect as an assignment of the judgment

itself to him as of that date. For the assignee of a

cause of action at common law became the equitable

owner of the chose and of the judgment at any time

later obtained thereon.

Freeman on Judgments, Vol. II, § 425

;

Black on Judgments, Vol. II, § 943.

An assignee of the judgment w\as in no better posi-

tion. At common law^ such assignee w^as merely the

equitable owner of the judgment.

Black on Judgments, Vol. II, § 940.

And it is the conmion law with wiiich we are con-

cerned in this case.

Act of June 30, 1906, §§ 4, 5;

U. S. Comp. Stats. Sup. 1907, page 709.
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It is a fundamental principle that an assignee of

a judgment takes it subject to all the equities sub-

sisting between the original parties and occupies

no better position and acquires no firmer rights than

his assignor possessed.

Black on Judgments, Vol. II, § 953

;

Freeman on Judgments, Vol. II, § 427.

But what were the equities in favor of the appellee

at the time of the assignment to appellant?

We quote from Black on Judgments, § 954

:

"As a deduction from the rule that the as-

signee of a judg-ment takes it subject to all the

equities subsisting between the original jjarties,

many of the cases sustain the doctrine that one

judgment may be set off against another, al-

though one of the judgments has been assigned

to a third person for a valuable consideration

and without notice of the existence of the other

judgment, provided the right of set-off existed

at tlie time of the assignment. Other decisions,

without going to this length, hold that such

judgii:ients may be set off where one of them was
fraudulently assigned for the very purpose of

preventing such offset. And others go no fur-

ther than to declare that if the assignee has

notice of the other judgment, he will take sub-

ject to the equitable right to set it off. Still

another view^ is that the equity in question can-

not prevail over the assignment miless the

assignee was insolvent at the time of the

assignment. But a considerable proportion

of the authorities take the broad ground
that the right to set off' of judgments
is permitted only where it will infringe on
no other right of equal grade, and further,

that an assignment of one of the judgments de-
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stroys that mutuality which is an essential con-

dition to the light of set-off, and consequently,

that this etjuity will not be permitted to aff'ect

an assignee for value and in good faith."

"We quote from Freeman on Judgments, § 427

:

"The power of the court to set off one judg-

ment against another is not terminated by an
assigmnent. 'A purchaser and assignee of a
judgment, even for a valuable consideration, and
without notice, takes subject to a right of set-off

existing at the time of the assignment; for an
assignee takes subject to all equitable as well as

legal defenses which can be urged as'ainst the

assignor.' Where an insolvent judgment de-

fendant I'ecovered a smaller judgment against

the plaintiff, it was held that the latter had, eo

instanti, an equitable right to set off his judg-
ment agamst it, of which right he coidd not be
defeated by an assignment. However, there are
other cases directly antagonistic to those just

cited, and which limit the authority to set off

one judgment against another, after assignment
made, to cases where it can be shown that the

assignor vras insolvent at the time of the assign-

ment of his judgment. The rule sustained by
the majority of the authorities upon the subject
is, that a set-off will be allowed or refused allow-

ance, as against an assignee of a judgment, as

to the court may seem equitable. If the assign-

ment was made to him to avoid the pajTiient of
the claim sought to be set off, or with notice of
the existence of the right of set-off, or where,
because of the 'insolvency of the assignor at the

time of the assignment, the party claiming the

right of set-off had no other means of collecting

his debt', and in all other cases, where the allow-

ance of the set-off will promote substantial jus-

tice, the court will enforce the right of set-off,

even against an assignee. But if a judgment has
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been in good faith and for a valuable considera-

tion assigned to a third party before applica-

tion for a set-olf is made, such third person is

the real party in interest, and no set-off can or-

dinarily be allowed."

We quote from Hovey v. Morrill, 61 N. H. 9, at

page 12:

"Cases often occur in which the set-off of one

judgment against another is allowed, regard-

less of a prior assignment of one to a third per-

son. Such cases are, where the assignee has

taken the judgment charged with notice of the

right of set-off as an existing defense (49 N. H.

395) ; where, through insolvency of the assignor

at the time of the assignment, the party claun-

ing the ris^ht of set-off had no other means of

collecting liis debt (10 Paige Ch. 369); and
where, in anticipation of an application to make
the set-off, the assignment was made for the

purpose of defeating the right. (2 McCord
318.) These cases may be regarded as exceptions

to the rule, and so decided on the sufficient

ground that injustice would be done in any
other way; or they may be regarded as not

within the rule, and that the assignments under
the circumstances of those cases could not have

been made in good faith. In all cases where the

assig-nment is without consideration, not in good

faith, or fraudulently made to defeat the appli-

cation, the court will direct the set-off to be

made." (Citing cases.)

The above authorities are more favorable to the

appellant herein than is necessary to establish its

right. Admitting that at the time of the assignment

from Bennett to the appellant, the latter took subject

to all equities in favor of the appellee, there was, so
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far as this record shows, not a single equity in favor

of the appellee. It is true that there was at the time

of such assigmnent a cause of action against Bennett

and in favor of Lao Lai Ting and Chun Ting Yee,

which was some six months afterwards reduced to

judgment and the judgment thereafter assigned to

the appellee. Manifestly, this cause of action in

favor of Lao Lai Ting and Chun Ting Yee was not

an equity affecting the assignment from Bennett to

the appellant, because at the time of that assigmnent

the appellee had no interest in the claim of said Lao

Lai Ting and Chun Ting Yee against Bennett. The

appellee, as assignee, from Lao Lai Ting and Chun

Ting Yee, acquired no greater rights than those par-

ties possessed. Those parties had no equity affecting

the assignment from Bennett to the appellant.

Therefore, the appellee acquired no such equity from

them. Admitting that if he had acquired the judg-

ment against Bennett prior to the assignment from

Bennett to the appellant, the judgment in his hands

would then have been an equity affecting such as-

sigmnent, the fact remains that the appellant did

not acquire this judgment until more than six months

after Bennett had parted with all his rights and the

appellant was the absolute owner thereof.

In the cases of Ames v. Bates and Freeman v.

Bates, reported together in 119 Mass., at -page 397,

the equitable owner of the judgment in the first

action was one Williams who purchased of Ames,

after the latter had commenced action, the claim

upon which the judgment Avas recovered. This pur-
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chase was made subsequent to the purchase by Bates

of the claim of one Freeman against Ames, which

latter claim was the foundation of the judgment in

the second action. At the time Williams made his

purchase, he had no knowledge of the claim of Free-

man against Ames. Judgment was recovered in the

first action by Williams in the name of Ames against

Bates and in the second action b}^ Bates in the name

of Freeman against Ames. Bates thereafter moved

that the latter judgment should be set off against the

former judgment, which motion was denied.

We quote from the opinion at page 399

:

"However this (the right to set off) might be as

to Ames hunself, it is clear that as to the as-

signee of ilmes, Bates should not be allowed to

effect this change. When the equitable rights of

third parties would be affected by a set off of

this character, it is not to be made to the injury
of intervening rights honestly acquired.

"When the assignee bought the claim sued b,y

Ames, he took it subject to all legal defenses
and also to all demands which might properly
have been pleaded in offset or diminution of it,

but the right thus acquired should not be de-

feated either wholly or partially, even if it be
assumed that Bates having purchased a claim
against his creditor which had no relation to and
did not grow out of the claim sued, might have
been permitted by leave of the court if he had
recovered judgment thereon, to off-set it against
the judgment recovered by his creditor. The
assignee having no knowledge of any such claim,

could have contemplated no contingency so re-

mote as this, and to permit the off-set would be
to disregard his just rights."
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AVo respectfully submit that under the facts of

the present case, the equities were all with the ap-

pellant. We ]ia\e, perhaps, gone further than we

needed to go in showing that had the appellant been

permitted to intervene, it would have prevailed. In

our opinion, to entitle a party to intervene it is only

necessary to show an interest of the party in the

subject matter of the proceeding which will be af-

fected b}'' the decision therein. That the appellant

had such interest is manifest, but for the purpose

of making clear the importance of this appeal, we

have deemed it not improper to go further and to

show that equities of a most substantial character

were affected. Indeed, we think that we have shown

that had the appellant been allowed to intervene it

would, under a correct application of the law, have

prevailed in its opposition to the motion for set-off.

No tardiness in petitioning for the right to intervene

can be imputed to the apiDcllant. The motion for set-

off of judgments was. made November 9, 1910. The

appellant petitioned for the right to intervene No-

vember 12, 1910. Until the appellee made his mo-

tion for the set-off of a judgment which he had

acquired only two days before, there had been no

occasion for the appellant to assert its title to the

judgment against appellee or ask i3ermission to in-

tervene in any proceeding. When the occasion did

first arise the appellant sought the right within

three davs thereafter.
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We respectfully siihiiiit that the order oi' the trial

Court denying the appellant the right to intervene

should be revei'sed.

Chickeiung & Grfx}Ory,

Attorneys for Appellant.
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BRIEF OF APPELLEE.

The statement of facts appearing in appellant's brief

is substantially correct. A statement more in detail,

however, appears in the opinion and judgment of the

Court set out on pages nine to sixteen inclusive of the

Transcript of Record. This opinion of the Court sets

out the merits of the controversy very fully. The peti-

tion of The Cathay Trust, Limited, w^as denied, and

The Cathay Trust, limited, never became a party in

the case of C. R. Bennett vs. F. M. Brooks, in which

The Cathay Trust, Limited, sought to intervene.

On the 9th day of February, 191 1, The Cathay Trust,

Limited, filed a petition for "Allowance of Appeal" in



a matter entitled "In the Matter of The Cathay Trust,

Limited, and C. R. Bennett and F. M. Brooks" (Trans.,

p. 17). This petition states, among other things, that

The Cathay Trust, Limited, "does hereby appeal from

" said order, judgment and decree of the said second

" day of December, 1910, to the United States Circuit

" Court of Appeals for the Ninth Judicial Circuit, for

" the reasons specified in the assignment of errors filed

" herein, and prays that this appeal may be allowed

" and that a transcript of the records, papers and pro-

" ceedings upon which said order, judgment and decree

" were made, duly authenticated, may be sent to the

" United States Circuit Court of Appeals for the Ninth

" Judicial Circuit." When it was served, or whether

served at all on any of the parties to the proceeding,

does not appear.

A Bill of Exceptions entitled in the same matter im-

mediately follows in the Transcript of Record. (See

Trans., pp. 18-19-20).

Then follows Assignments of Errors in the same mat-

ter, namely, "In the Matter of The Cathay Trust, Lim-

ited, and C. R. Bennett and F. M. Brooks," setting out:

" Comes now The Cathay Trust, Limited, and in con-

" nection with its petition for an appeal assigns the fol-

" lowing errors upon which it will rely upon appeal to

" the United States Circuit Court of Appeals for the

"Ninth Judicial Circuit, to wit:" The grounds are

then enumerated.

Then follows an Order Allowing an Appeal. No



service of this paper appears to be made in the case

on any of the parties.

Then follows an Order Allowing and Settling Bill

of Exceptions.

Then follows Bond on Appeal.

Then follows a Citation on Appeal:

"United States of America—ss.

"The President of the United States to F. M.
Brooks and His Attorney, Wm, S. Fleming, Greet-

ing:

"You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City of

San Francisco in the State of California within

thirty days from the date hereof, pusuant to an order

allowing an appeal, or record in the Clerk's office

of the United States Court for China wherein the

Cathay Trust Limited, a Corporation, is appellant

to show cause if any there be, why the decree ren-

dered against the said appellant as in the said order

allowing appeal mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.

"Witness, the Honorable Edward D. White,

Chief Justice of the Supreme Court of the United

States, this 9th day of February, 191 1.

RuFus H. Thayer,

Judge of the United States Court for China."

This, substantially, completes the Transcript of Rec-

ord. No writ of error appears in the Transcript.
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POINTS AND AUTHORITIES.

APPEALS ONLY LIE IN CASES IN EQUITY AND ADMIRALTY.

The action of C. R. Bennett vs. F. M. Brooks, in

which The Cathay Trust, Limited, sought to intervene,

is an action at law to recover eight thousand four hun-

dred and fifty (8450) taels, the purchase price of seven

(7) rubber shares bought by plaintifif at the request of

the defendant, and it is claimed by the appellant that

on June 29, 1910, the judgment creditor, C. R. Ben-

nett, transfered to The Cathay Trust, Limited, all sums

of money which he might be entitled to from the de-

fendant in that particular action of ""C R. Bennett vs.

F. M. Brooks," and by virtue of that assignment the

said The Cathay Trust, Limited, claimed to be the

owner of all sums due and owing by F. M. Brooks to

said C. R. Bennett. Hence it appears that the appel-

lants in this case are endeavoring to review by appeal

a judgment of the United States Court for China in

an action at law. This is contrary to the rule laid down

in the Circuit Court of Appeals of this Circuit.

In Toeg YS. Suffert, 167 Fed., p. 125, it is said:

"It is apparent from a reading of this section that

it was the intention of Congress to recognize the dis-

tinction between cases at law and cases in equity and

admiralty, and to provide that the mode of pro-

cedure by which the appellate jurisdiction of this

Court may be invoked shall conform in all respects

to the statutes and rules of court governing appeals



and writs of error from the District and Circuit

Courts. The statute is not unlilce the statute which

was construed in Chase vs. United States, 155 U. S.,

489, 15 Sup. Ct., 174, 39 L. Ed., 284. The case

could have been brought to this Court only upon

writ of error. For want of jurisdiction we are re-

quired to dismiss the appeal, notwithstanding that

the appellee has made no motion nor appearance

herein. Jones vs. La Vallette, 5 Wall., 579, 18 L.

Ed., 550; Geneves vs. Campbell, 11 Wall., 193, 20

L. Ed., no; Bevins et al. vs. Ramsay et al., 11

How., 185, 13 L. Ed., 657; Behn, Meyer & Co. vs.

Campbell & Go Tauco, 200 U. S., 61 1, 26 Sup. Ct.,

753, 50 L. Ed., 619."

The same question arose in the case of Price vs.

United States, 169 Fed., Page 792; the records in the

Suefifert and Price cases being similar. In the Price

case, l6g Fed., Pgs. '/Q2-g3, this Court said:

"An examination of the record shows that a bill

of exceptions was presented by the defendant in

the court below and settled by the trial judge, and

that an assignment of errors was likewise presented

by the defendant, along with a petition for an

'allowance of appeal . . . for the reasons spec-

ified in his assignments of error herein,' and pray-

ing that the transcript, papers and proceedings be

sent to this Court, upon which proceedings the

court below made an order allowing an appeal

and directing a 'certified transcript of the record,

testimony, exhibits, and all proceedings herein be

forthwith transmitted to said United States Cir-



cuit Court of Appeals of the Ninth Judicial Cir-

cuit.' The record further shows a citation ad-

monishing the appellee to 'appear at this Court

within 30 days from the date of this writ, pursuant

to an appeal filed in the clerk's office of the United

States Court for China, wherein S. R. Price is the

defendant,' issued in the name of the Chief Justice

of the United States, signed by the Judge of the

United States Court for China, and attested by the

Clerk of that Court, and that a deposit of money
was made with the clerk of the court in lieu of a

bond for costs in the appellate court.

"We are not authorized to abolish the distinc-

tion between a writ of error and an appeal, and,

as in this case no writ of error was in fact issued,

we have no jurisdiction of the suit. Ex Parte

Ralston, 119 U. S., 613, 614, 7 Sup. Ct, 317, 30 L.

Ed., 506; Mussina vs. Cavazos, 6 Wall., 355, 18 L.

Ed., 810; Bondurant vs. Watson, 103 U. S., 278,

26 L. Ed., 447."

No writ of error was ever issued in the case at bar.

No writ of error was applied for. Under the au-

thority of these cases this case can only be considered

by this Court upon writ of error and hence the Court

is without jurisdiction to inquire into the merits of

the controversy.

In Rouse vs. Hornsby, 67 Fed., page 221, the Cir-

cuit Court of Appeals, Eighth Circuit, said:

"This case was brought here by both writ of

error and on appeal, the defendants being in doubt



whether this Court would treat the intervening

petition, setting up a legal demand accruing

against the receivers, as an action at law or a suit

in equity. As the intervening petition set up a

cause of action exclusively cognizable at law, and

was tried by^ jury as such, a writ of error was the

appropriate mode of bringing the record into this

Court."

Section 3, Act June 30, 1906, c. 3934, 34 Stat., 815,

U. S. Comp. St., Supp. 1907, p. 798, creating a United

States Court for China, provides:

"That appeals shall lie from all final judgments

or decrees of said court to the United States Cir-

cuit Court of Appeals of the Ninth Judicial Cir-

cuit, and thence appeals and writs of error may be

taken from the judgments or decrees of the said

Circuit Court of Appeals to the Supreme Court

of the United States in the same class of cases as

those in which appeals and writs of error are per-

mitted to judgments of said Court of Appeals in

cases coming from District and Circuit Courts of

the United States."

ORDER OF COURT REFUSING INTERVENTION NOT APPEAL-

ABLE.

In Lewis vs. Baltimore R. R. Company, 62 Fed.

221 , the Circuit Court of Appeals said:

"All funds not needed for the first mortgage are

reserved for the future order of the Court. No
right of the petitioner has been fully adjudicated



by any of the orders of the Court. Besides this

refusal of the Circuit Court to admit Street as a

party is not an appealable order. It is in no sense

a final judgment. It concludes no right. In the

language of Waite, C. J., in Ex Parte Cutting, 94
U. S., 22: 'No appeal lies from the order refusing

them leave to intervene to become parties. That

was a motion in the cause, and not an independent

suit in equity, appealable here.' Were the courts of

last resort to entertain appeals to make a person a

party, causes would be constantly going up piece-

meal, great confusion would be created, and insuf-

ferable delays caused. The petitioner, not being a

party to the suit, cannot be heard on an appeal there-

from. Ex parte Cutting, supra. The motion for

a mandamus is refused."

In Creditors Commutation Co. vs. U. S., 91 Fed.,

572, it is said:

"The trial court could not and did not, finally

adjudicate any of the questions which were pre-

sented by the intervening complaint, for the reason

that it refused to give the petitioners a standing in

court to be heard with respect to such questions,

and also refused to permit the intervening com-

plaint to be filed and become a part of the record.

None of the issues, therefore, which were tendered

by the petitioners in their intervening complaint,

ever passed under judicial review in such a man-
ner as to estop the petitioners from tendering like

issues on any future occasion, because the trial

court refused to allow such issues to be incorpor-

ated into the pending suits in such form that they



could be tried and determined. When such action

is taken—that is to say, when leave to intervene in

an equity case is asked and refused,—the rule so

far as we are aware is well settled that the order

thus made denying leave to intervene is not re-

garded as a final determination of the merits of the

claim on which the intervention is based, but leaves

the petitioner at full liberty to assert his rights in

any other appropriate form of proceeding. Such

orders not only lack the finality which is necessary

to support an appeal, but it is usually said of them

that they cannot be reviewed, because they merely

involve an exercise of the discretionary powers of

the trial court. Ex parte Cutting, 94 U. S., 14;

Hamlin vs. Trust Co., 47 U. S. App., 422, 428,

429, 24 C. C. A., 271, and 78 Fed., 664; Jones &
Laugh/ins vs. Sands, 51 U. S. App., 153, 157; 25

C. C. A., 233, and 78 Fed., 913; in re Street^ Peti-

tioner, 8 U. S. App., 645, 650, 10 C C. A., 446, 62

Fed. 218. . . .

"The answer to this suggestion is that the trial

court, by inserting such a clause in its order ex-

planatory thereof, could not give an efifect to

the order which was in any respect diflferent from

the effect which it had by virtue of the nature of

the proceeding in which the order was made. The
intervening petition merely invoked the discre-

tionary power of the court, and it could exercise

no other power in the premises, whatever the pur-

pose of the Court or its own declaration on the

subject may have been. The fact is that the lower

court simply exercised its discretionary authority

in denying leave to intervene, and it did not sue-
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ceed in rendering a judgment upon the merits of

the petitioners' claim which will conclude them

in any subsequent suit, although it may have in-

tended to do so."

In Ex parte Cutting, U. S. Sup. Court, 94, p. 21-22,

Mr. Chief Justice Waite said:

"From this it is apparent that if one wishes to

intervene and become a party to a suit in which he

is interested, he must not only petition the court to

that effect, but his petition must be granted; and

while it is not necessary for him to show that he

has actually been admitted by an express order

entered upon the record, he must at least make it

appear that he has acted or has been treated as a

party. That, as we have seen, is not the case here.

These petitioners seem to have been content to

leave their interests in the lands of Akers; and,

when he went out, they went with him. That the

Court understood this to be so is apparent from

the following statement made by the judges in

their return to the rule to show cause: 'On June

6, 1876, . . . said Akers and said St. Louis

County withdrew their answers and dismissed their

cross-bills, both said Akers and said St. Louis

County purporting to act for themselves as stock-

holders, and for all other stockholders who might

join them.'
"

For the very excellent reasons set out by Judge

Thayer in said Transcript, p. 9, he refused to permit

the appellant to intervene, and hence under the au-
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thorities no appeal will lie from that order. The

Court disposes of this matter in these words:

"The Court knows no reason why the parties in

this case should not have disclosed all of the parties

in interest. If, by reason of failure to do so, the

rights of a party claiming to be the actual party in

interest are put in jeopardy, the excuse offered that

he was restrained from disclosing his interest in the

original petition by any rule of pleading having

force in this Court, has no foundation and is of no

avail.

"And it is equally true that such interest could

have been disclosed in any formal or informal way
at any stage of the proceedings prior to the judg-

ment, so as to have been effective, certainly, as

against the defendant, and probably as against all

third parties.

"The record discloses Bennett as plaintiff and

as the only party in interest. How long can the

assignee safely keep silent respecting his interest in

these choses in action? Is the assignee charged

with no duty to protect his interests by giving full

notice and how long can he keep silent and save

his property as against third parties to whom Ben-

nett is a judgment debtor?"

CITATION ON APPEAL IS DEFECTIVE IN THAT:

(a) Does not include one of the parties to the pro-

ceeding, viz., C. R. Bennett.

(b) It does not contain the title of any cause.
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(c) Issued before the entry of any order or judg-

ment.

Assignment of errors makes no prayer for reversal

required by Section 997 of Rev. Statutes, nor does the

petition for allowance of appeal contain any prayer,

nor does the record contain such prayer.

See Fink vs. Bay Shore Terminal Co., 144 Fed.

837.

NO ALLEGATION IN PETITION THAT BROOKS HAD NOTICE

OF ASSIGNMENT.

The petition does not allege that Brooks had any

notice of the assignment, nor does it show that he

had any knowledge of such facts concerning the same

that would be sufficient to put him on inquiry, hence

he was entitled to deal with the assignor as if no

assignment had been made. He was justified in pay-

ing the assignor.

Hogan vs. Black, 66 Cal., 41

;

Chaplin vs. Stein, 48 Pac, 607.

The Court had a legal right to permit a set-off.

In U. S. vs. Groswold, 30 Fed., 606, the Court said:

*'In common-law courts it is the established

practice to set-ofif cross-judgments in the same or

different actions, in the same or dififerent courts,

between substantially the same parties, on a rule or
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order obtained on the summary application of

either party to enter satisfaction in both actions

for the amount of the smaller debt. Whart. Law
Diet., 'set-ofif;' Rap. & L. Law Diet., *set-ofTf,' i

Chit. PI., 608."

Assigned judgment may be used for that purpose.

23 Cye., 1480.

In Martin vs. Wells-Fargo & Co., 28 Pac, 958,

the Court said:

"There is no evidence as to whether or not the

corporation had such notice. Underwood attempt-

ed, long after the judgment obtained against Mar-
tin had been entered, to give constructive notice by

filing and recording his assignment in the county

recorder's office of Pima County. Even had it not

been after the right of set-ofif unquestionably arose

between the original parties interested, this did not

amount even to constructive notice, inasmuch as no

law provided for the recording of such assignments.

Underwood having appeared in the court below to

resist the motion upon the ground that he was the

equitable owner of the judgment and upon the face

of the record Martin still appearing to be the owner

thereof, it seems to us that the burden rested upon

Underwood to show that Wells, Fargo & Co.'s Ex-

press had notice of the assignment before judgment

was obtained by it against Martin, when the right of

set-off must unquestionably have existed had no as-

signment been made. . . .

"It being the duty of the assignee to give notice



to the judgment debtor of the assignment, in order,

therefore, to defeat the right of set-ofif between the

judgment debtor and his assignor, which the former

seeks to enforce against the judgment, the assignee

must show that he gave the judgment debtor notice,

or that in some way the latter had actual notice of

the assignment before the right originated. There

being no proof that Wells, Fargo & Co.'s Express

had notice of the assignment of the Martin judg-

ment before obtaining judgment against Martin, we
cannot, therefore, find that the court erred in setting

oflf the two judgments, and its judgment is therefore

affirmed."

There is absolutely no evidence that Brooks had any

notice of the assignment of the judgment. It appears

that Brooks consented to a confession of the judgment

with the distinct understanding that certain shares of

stock should be deposited in court and that he would

then satisfy the judgment in full. This he did by off-

setting a judgment against the judgment creditor in his

favor.

On the 8th day of November, 1910, Mr. Brooks filed

his confession of jugment to the action of Bennett vs.

Brooks, and on the same day, 8th of November, 1910,

he also filed with the clerk in the action entitled Leo

Li Ting, Chung ting Que against the same judgment

creditor an assignment from the plaintiffs in said action

to him of the judgment against Bennett. This assign-

ment made Mr. Brooks the sole owner of the judgment

and entitled him to all of the rights and benefits accru-
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ing therefrom and included therein. Bennett had al-

ways been held out as the only party plaintiff in inter-

est in the action of Bennett vs. Brooks, and not until

long after the confession of the judgment in Bennett

vs. Brooks and the filing of the assignment of judgment

in Leo Li Ting et al. vs. Bennett was he notified of the

asserted ownership by the Cathay Ltd. Company, and

Brooks would not have entered any confession of judg-

ment had it not been on the distinct understanding that

the scrip, representing the shares of stock, should be

delivered to him upon the satisfaction by respondent

of the judgment in that action.

The merits of the controversy clearly favor the ap-

pellee and the judgment should be affirmed.

Respectfully submitted.

BERT SCHLESINGER,
Counsel for Appellee.
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The appellee in his ans^Yering brief first attacks

the method followed in bringing this matter before

this court, and then discusses the matter upon its

merits.

We shall reply in order, first, to the argiunent of

counsel upon the merits of the matter, and then dis-

cuss the propriety of the procedure followed in

bringing the matter before this court for consid-

eration.

In our opening brief we showed that the appellant

had a direct and immediate interest in the subject

matter of the motion for set-off, namely: it owned



the judgniont, which would have Ijecoiiie satisfied

and vakieless if the motion for set-off w^as to be

granted. Upon this showing, under the authorities

cited, the appellant had the right to intervene to set

up any equities w^hich would defeat the right of

set-off.

Appellee in answering this proposition relies upon

the one point that no allegation was contained in

appellant's petition to intervene that Brooks had

notice of the assignment. Such an allegation was

not necessary to establish the right to intervene. If

the appellee did have notice of the assignment to

appellant, and this was show^n by the appellant upon

its resistance of the motion for set-off after it had

been allowed to intervene, the set-off would then

have been denied. This admission by the appellee

is clearly inferable from the one argument on the

merits in the brief of counsel. Ipso facto, the ap-

pellant should have been allowed to intervene to

show^ that the appellee did have notice of the assign-

ment.

Counsel for appellant, upon the presentation of

the application to intervene, made the oral statement

that the appellee did have notice of the assignment.

The trial court dismissed this by saying that "the
" mere statement of counsel on such a material point
" does not afford foimdation for judicial action"

(Trans, p. 14). All well and good. We admit that

such would not be proof in proper form, but we re-

iterate that such proof was not required, if at all



or even competent, until appellant was granted the

right to participate in the motion for set-oft", and

that its right to participate in such motion depended

only on whether or not it had a direct and immedi-

ate interest in the subject matter of the motion for

set-off.

As said above: "not required, if at all" to show^

that appellee had notice of the assignment; for w^e

think that we established conclusively in our open-

ing brief, that the appellant to prevail in the motion

for set-off would not be required to prove that the

appellee had notice of the assignment to the appel-

lant

—

tliis for the reason that the judgment which

the appeUee sought to set-off icas not one existing

in favor of the appellee at the time of the assign-

ment or a judgment later obtained upon a cause of

action existing in favor of the appellee at flic time

of the assignment.

The equitable doctrine of set-off is based upon the

proposition that the judgment sought to be satisfied

by the set-off is subject to equities in favor of the

judgment debtor. We admit that such equities are

not cut off by an assignment. But the equities must

exist at the time of the assignment. It makes no

difference that at the time of the assignment the

cause of action in favor of Bennett and against the

appellee had not been reduced to judgment. This

would be obvious if the appellant, as assignee, had

proceeded under the code pleading of the States to

obtain judgment in its own name. That it did not



proceed in its own name, but in the name of Ben-

nett, the assignor of the chose in action, was in

strict accordance with the requirements of common

law pleading under which procedure is had in the

United States Court for China. And under the

common law practice no duty devolved upon the

appellant, as assignee, to disclose the fact that the

nominal party plaintiff was not the real party in

interest. The appellant was bound by the equitable

doctrine that the chose in action wdiich had been

assigned to it w^as subject to any judgment which

the debtor at the time of the assignment had against

the nominal party plaintiff and any chose in action

w^hich the debtor then had against the nominal party

plaintiff which the debtor afterwards reduced to

judgment; but there is no equitable doctrine that the

appellant, as assignee, w^as bound to anticipate that

the debtor would go out in the byw^ays and obtain

an assignment to him of a judgment in favor of

other parties for the very purpose of endeavoring to

use it to defeat the chose in action wdiich appellant

ow^ned.

We quoted in our opening brief from Black on

Judgments, Vol. II, sec. 1003 (page 9 of brief) :

"But it is also held that the use-plaintiff"—one
to w^hose use a judgment has been obtained in
the name of another—has an equitable right to
use the judgment by way of set-off. And so also
has one w4io acquired the judgment by assign-
ment before the bringing of the action in which
the judgment against himself w^as rendered."



The appellee iu the present instance was not in

either of the above positions.

And again we quote from Black on Judgments,

sec. 954 (italics our own) :

''As a deduction from the rule that the as-

signee of a judgment takes it subject to all the

equities subsisting bet\yeen the original parties,

many of the cases sustain the doctrine that one

judgment may be set off against another, al-

though one of the judgments has been assigned

to a third person for a valuable consideration

and without notice of the existence of the other

judgment, provided the right' of set-off existed

at the time of the assignment. Other decisions,

without going to this length, hold that such

judgments may be set off where one of them
was fraudulently assigned for the very purpose
of preventing such offset. And others go no
further than to declare that if the assignee has
notice of the other judgment, he wall take sub-

ject to the equitable right to set it off. Still an-

other view is that the equity in question cannot
prevail over the assignment unless the assignor

was insolvent at the time of the assignment.
But a considerable proportion of the authorities

take the broad ground that the right to set-off

of judgments is permitted only where it will

infringe on no other right of equal grade, and
further, that an assignment of one of the judg-
ments destroys that mutualit}^ which is an es-

sential condition to the right of set-off, and
consequently, that this equity will not be per-

mitted to affect an assignee for value and in

good faith."

And again we quote from Freeman on Judgments,

sec. 427 (italics our own)

:

"The power of the court to set off one judg-
ment against another is not teniiinated by an



assigumeiit. 'A purchaser and assignee of a

judyment, even for a valuable consideration,

and u'ifltouf notice, takes suljject to a 7'i(jlit of

set-oft' existiiig at the time of the ctssignment;

for an assignee takes subject to all equitable as

well as legal defenses which can be urged
against the assignor.' Where an insolvent

judgment defendant recovered a smaller judg-

ment against the plaintiff, it was held that the

latter had, eo instanti, an equitable right to set

off his judgment against it, of which right he

could not be defeated by an assignment. How-
ever, there are other cases directly antagonistic

to those just cited, and which limit the authority

to set off one judgment against another, after

assignment made, to cafes where it can be shown
that the assignor was insolvent at the time of

the assigmnent of his judgment. The rule sus-

tained by the majority of the authonties upon
the subject is, that a set-off will be allowed or

refused allowance, as against an assignee of a

judgment, as to the court may eeem equitable.

If the assignment was made to him to avoid the

payment of the claim sought to be set off, or

with notice of the existence of the right of

set-off, or where, because of the 'insolvency of

the assignor at the time of the assignment, the

party claiming the right of set-off had no other
means of collecting his debt', and in all other
cases, where the allowance of the set-off will

promote substantial justice, the court will en-

force the right of set-off, even against an as-

signee. But if a judgment has been in good
faith and for a valuable consideration assigned
to a third party before application for a set-off

is made, such third person is the real party in

interest, and no set-off can ordinarily be al-

lowed. '

'



And again, we quote from Ames v. Bates, lliJ

Mass., p. 397 (italics our own)

:

''When the equitable lights of third parties

ivould he affected by a set-off of this character,

it is not to be made to the injury of intervening

rights honestly aequired.

"When the assignee bought the claim sued by
Ames, he took it subject to all legal defenses

and also to all demands which might properly

have been pleaded in offset or diminution of it,

but the right thus acquired should not be de-

feated either wholly or partiall,Y, even if it be

assumed that Bates having purchased a claim
against his creditor wdiich had no relation to

and did not grow out of the claim sued, might
have been j^ennitted by leave of the court if he
had recovered judgment thereon, to offset it

against the judgment recovered by his creditor.

The assignee having no knowledge of any such
claiyn, could have contemplated no contingency
so remote as this, and to permit the offset would
be to disregard his just rights/'

We have treated this argument more fully in our

opening brief. The excerpts above appear therein,

but we take the space to repeat them at this point

because of their clear exposition of our argimient.

It will appear from them, that the law% as an-

nounced by them, goes much further in restricting

the right of set-off than we have any occasion to

require in the present case.

Another consideration is raised by the fact that

the judgment which the appellee moved to set off

against the judgment owned by the appellant, was a

default judgment, obtained only six days (Novem-



ber 3, 1910) bci'orc tlic niutiuu was iiiado for set-off

of judgnieiits (November 9, 1910).

It is well recognized that, to be used for the pur-

pose of set-off, a judgment must be final. As stated

in 23 Cyc., 1480:

"In order that a judgment should be avail-

able as a set-off against another judgment, it

must be a valid, subsisting and final adjudica-

tion—the pendency of an appeal from it de-

stroying or at least suspending the right to use

it as a set-off." (Citing cases.)

At the time the motion for set-off was made the

period had not expired within which a w^rit of error

could have been taken or a motion to vacate the

default judgment made. In fact, such a period had

run only an extremely short time—six daj^s, to be

exact. In such a short time it would have been

practically impossible to obtain a writ of error; but

as to a motion to vacate the default judgment, it

does not appear wdiether or not such had been made.

But the appellant at the very least had the right to

show that such motion to vacate the judgment had

been made, and the time to show^ that would not

be upon the presentation of the application for leave

to intervene, for that, as has been shown, is to be

determined by entireh^ different considerations, but

in connection with the appellant's resistance of the

motion for set-off, after it had been allowed to

intervene.

After citing an authority, at page 12 of his brief,

to the effect that, in common law^ courts, it is the



established practice to set off cross judgineuts in the

same or different courts, between substantially the

same parties (which we admit), counsel makes the

bald statement, that an assigned judgment may be

used for that purpose. The latter is true when the

attempt is made to set off the assigned judgment

against a judgment still owned by the first judg-

ment creditor. But the attempt is here made to

set off an assigned judgiiient against a judgment no

longer ow^ned by the judgment creditor in the as-

signed judgment. Certainly 23 Cyc, 1480, cited by

counsel, is not authority for the proposition that a

set-off will be decreed in the latter situation. We
quote the excerpts from the Cyc. reference appli-

cable, beginning at page 1483 (italics our owm) :

"e. Assigned Judgments.

''I. Right of Assignee to set off.

"Where a judgment debtor becomes the as-

signee of a judgment against his creditor, he
ma}^ set it off against the judgment against him-
self, unless there are special circumstances in

the case rendering such a course inequitable.

This will not be allowed where the judgment
was purchased with the sole purpose of being
used as a set-off and with an agreement to re-

assign it if a motion for such set-off should be
refused.

'

'

"II. Set-off as against Assignee.

"On the principle that the assignee of a judg-
ment takes it subject to all equities between the
original parties, as a general rule any judgment
may be set off against another, although one of

the judgments has been assigned to a third per-

son for value, provicled the right of set-off ex-
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isfcd at the tunc of the assiyiniieHt. But such
right is claimable only when it will interfere

with no riglit or equity or equal grade, and the

court will refuse to allow a set-off to the preju-

dice of an assignee for value, a/rui in good faith,

whose equities are prior to or superior to those

of tJte party seeking the set-off, as when the

assignor was insolvent at the time of the assign-

ment; but the rule does not apply where the

assignment was fraudulently made for the very
purpose of preventing the set-off."

We have not read all of the numerous cases in

support of the above text, but we have read a con-

siderable number of them and we do not find any

that support the proposition that the rights of an

assignee of a judgment can be defeated w^here, sub-

sequent to the assignment, the original judgment

debtor acquires a third party's judgment against the

original judgment creditor. The cases we have read

uniformly support the i^roposition that the assignee

is only affected by the equities which existed in favor

of the judgment delator at the time of the assign-

ment.

So far as the case of Martin v. Wells, Fargo &
Co., 28 Pac. 958, cited by counsel at page 13 of his

brief, is concerned, it is to be noted:

First, that the judgment set off against the as-

signee of the first judgment was one obtained by the

original judgment debtor himself, not one acquired

by him from a third party.

Secondly, that the case rests upon a statute of

Arizona, reading

:
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"In case of an assignment of a thing in

action, the action of an assignor shall be without

prejudice to any set-off or other defense exist-

ing at the time of, or before notice of the as-

signment",

and although the court in its opinion states that this

statute simply expresses the equitable doctrine in

the absence of statute, we submit that this is not

correct, and that the equitable doctrine as to the

right of set-off applies only to equities existing at

the time of the assignment. We have treated this

matter at pages 11 et seq. of our opening brief. It

is unnecessary at this point further to remark upon

it than to call attention to the emphasis laid upon

this point of time in the extracts from Black on

Judgments, Freeman on Judgments, and 23 Cyc,

quoted above.

Thirdly, that the cause of action upon which judg-

ment was obtained by the original judgment debtor

existed at the time of the assignment, and although

the Arizona case does not recognize that this caused

an equity to exist in favor of the original judgment

debtor at the time of the assignment, we submit that

the cases which, independent of statute, allow set-off

of a judgment later obtained by the judgment debtor

as against the assignee of the judgment ^creditor in

the first judgment, proceed on the theory that the

first judgment is subject to any equity that the judg-

ment debtor may have at the time of the assignment,

and that one such well recognized equity is a cause

of action existing in favor of the original judgment
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debtor at the time of the assigmnent which cause of

action is afterwards reduced by said debtor to

judgment.

Although the case of Jones v. Chalfant, 55 Cal.

505, is decided upon the point that the party apply-

ing for set-oft" did not show that he was the absolute

owner of the judgment which he wished to use for

that purpose, there is an intimation at page 507 of

the opinion that an assignment of the first judg-

ment would prevent the setting off against it of a

judgment purchased by the judgment debtor.

The case of McAdams v. Randolph, 42 New Jersey

Law 332, is particularly applicable as an authority

by reason of similarity in its facts. The facts of

the case, the ruling of the court, and the ratio

decidendae are show^n by the following excerpt from

the opinion, beginning at page 333

:

*'In this case, after McAdams had obtained a
finding in his favor by the Circuit Court, act-

ing without a jury, by consent, in December,
1878, before the entry of judgment nisi, at Feb-
ruary Term, 1879, to wit, on January 22d, 1879,
he assigned the finding, and whatever right he
might have under it, calling it a judgment, to

Susan McAdams., There is no question made
that this was a hona -fide transfer for a valuable
consideration. The legal effect of such assign-
ment Avould be that the judgment nisi, and the
final judgment subsequently obtained, would en-
ure to the benefit of the assignee, Susan Mc-
Adams, as between the parties to that record.
At the time she took this interest and right to
judgment, by assignment, Isaac F. Randolph



13

bad no jiidgmont tliat lie could legally or

equitably set oil' against it.

"Hassel bad obtained a decree for defieiency

against Jobn ^McAdanis, in tbe Court of Chan-

cery, January 15th, 1878, whUth was docketed in

the Supreme Court, June 13th, 1878, and from
that time operated as a judgment of this court,

under this statute ; but this decree or judgment
Avas not assigned to Randolph until March 19th,

1879, nearly two months after the assignment

of the other judgment to Susan McAdams, and
after the February Term of this court, when
judgment nisi might be entered.

"Hassel had no right to set-off, but he could

transfer to Randolph; and at the time Ran-
doljDh took the assignment from him, all John
McAdams' claim, finding, and interest in the

judgment against Randolph had been duly as-

signed to Susan McAdams. As between these

two holders of judgments by assignment, claim-

ing preference, she is prior in time, and has the

right and equity to be paid first, by the judg-

ment which has been assigned to her.

"This application being addressed to the legal

discretion of the court, for the convenience and
equitable relief of the parties, without any fixed

right of set-off by statute or otherwise, I think

this defendant, in the judgment against him,

which has been assigned in good faith, has no
right or equity to offset against it a judgment
which he purchased subsequent to such assign-

ment, doubtless for the very purpose of using it

in this form."

The Appeal Was Properly Taken.

We recognize that it is established by the cases of

Toeg V. Suffert, 167 Fed. 125, and

Price V. U. S., 169 Fed. 792,
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that in the caye of actions at hiw proceedings by the

United States Court for China can only be reviewed

upon writ of error. We submit, however, that the

decree of the United States Court for China, which

the appeHant seeks to have reviewed by this court,

is not a judgment in an action at law, but a decree

in an equitable proceeding. This entirely distin-

guishes the cases above mentioned and brings the

present case within the statutes and rules of court,

providing that a decree in an equitable proceeding

can be reviewed by appeal.

That a motion for the set-off of judgments is an

equitable proceeding is clearly established by the

authorities.

Freeman on Judgments, Vol, II, section 467a

;

Black on Judgments, Vol. II, section 1000;

Brown v. Hendrickson, 39 N. J. L. 239;

Brown v. Warren, 43 N. H. 430;

Latimer v. Latimer, 21 S. E. (S. C.) 334;

Simpson v. Hart, 14 Johnson 62

;

Simmons v. Reid, 31 S. C. 389.

Obviously, in order that there may be the basis

for a motion for set-off of judgments, there must

be precedent judgments in actions at law, and it is

held that to obtain the equitable relief, it is proper

to proceed, by motion, in the court in which the

moving party is the judgment debtor. That the

motion is itself an equitable proceeding and is to

be governed entirely by equitable rules is thoroughly

well established.
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As stated by Freeman on Judgments, Vol. II,

sec. 467a:

"The satisfa<'tiou of a judgment may be

wholly or partly produced by compelling the

judgment creditor to accept in payment a judg-

ment against him in I'avor of the judgment
debtor; or in other words, by setting off one

judgment against another. This is usually

brought about by a motion in behalf of the

party who desires to have his judgment credited

upon or set oft' against a judgment against him.

The court in a proper case will grant the mo-
tion. Its power to do this cannot be traced to

any particular statute, and exists only in virtue

of its general equitable authority over its offi-

cers and suitors. This authority was formerly
restricted to courts of equity, but is now A^ery

generally exercised by courts of law. The judg-

ments sought to be set off against each other

may have been rendered in the same or in

different courts. In the first case there can be

no difficulty; but in the latter it has sometimes
been held that a court of law was inadequate to

afford relief, and that resort to chancery was
therefore unavoidable. This position is believed

to be untenable. The court of law in which the

judgment is entered can give relief, by virtue of

its equitable power, and may direct that the

judgment of another court be credited upon or

set off against its judgment, except when the

rights of the parties are too intricate and com-
plicated to be adjusted elsewhere than in

equity."

As stated in Black on Judgments, Vol. II, sec.

1000:

*'The courts, both of law and equity, have
power to order one judgment to be set off

against another, on proper application made,
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avIk'11 the two judgincuts are between the same
parties, and when equity and justice will be
promoted by such action, thereby extinguishing

both judgments if they are ec^ual in amount, or,

if they are unequal, satisfying the smaller judg-

ment in full and the larger pro tanto. This
power was one which ])ertained originally only

to the courts of equity. But it is now every-

where considered entirely competent for the

law^ courts, in the exercise of their legitimate

and incidental powers, to order the set-off of

mutual judgments under proper circumstances.
This practice does not rest upon any statute, but
upon the general jurisdiction of courts over the

suitors in them. It is an equitable jurisdiction

frequently exercised.
'

'

We submit that the foregoing authorities es-

tablish beyond question that, the proceeding being

an equitable one, the decree therein is properly re-

viewed by appeal. Upon this point there is mani-

festly no distinction, by reason of the fact that the

decree sought to be reviewed is upon the order deny-

ing leave to the aiDpellant to intervene, for, obvi-

ously, the motion itself being an equity proceeding,

the petition for intervention was in an equity pro-

ceeding, and tlie decree with reference thereto a

decree in equity.

The Order of the Court Denying Appellant's Leave

to Intervene Was a Final Decree.

The appellee has cited in his brief a number of

authorities to the effect that intervention is within

the discretion of the court and a ruling of the court
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upon a petition for leave to intervene therefore not

a final decree from which an appeal can be taken.

An examination of these authorities will show,

however, that the denial of the right to intervene in

the cases mentioned did not finall}^ disporse of the

rights of the parties. It may be admitted that a

denial of the right to intervene is not final where it

does not conclude the rights of the party seeking

leave to intervene, as was the situation in the cases

cited by counsel; but the distinction is recognized

that, where the denial of the intervention would be

a practical denial of relief, a decree making such

denial is final in its nature, and therefore is appeal-

able.

As stated in the case of Credits Commutation Co.

V. United States, 91 Fed. 570, at p. 573

:

"It is doubtless true that cases may arise

where a denial of the right of the third party
to intervene therein would be a practical denial

of certain relief to which the intervenor is fair-

ly entitled and can only obtain by an interven-
tion. Cases of this sort are those where there
is a fund in court undergoing administration,

to which a third part}^ asserts some right which
wdll be lost in the event that he is not allowed
to intervene before the fund is dissipated. In
such cases an order denying leave to intervene
is not discretionary with the chancellor, and
will generally furnish the basis for appeal, since

it finally disposes of the intervenor 's claim by
denying all right to relief."

The above statement of the law was quoted and

adopted by the Supreme Court of the United States
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upon the appeal of the above case thereto (177 U. S.

311).

The same distiuctioii is recognized in Minot v.

Mastin, 95 Fed. Rep. 734, at page 739:

*'It may be that the interest asserted by the

intervener will be wholly unaffected by the pro-

ceedings which are liable to be taken in the

pending case; or that his rights, whatever they

may be, are subordinate to the rights of the

parties thereto; or that he is already well rep-

resented in the principal case ; or that there are

other adequate remedies within his reach, and
at his disposal, which render it unnecessary to

burden the case with the collateral issue which
is tendered by the intervener. In cases of the

latter sort it is usually held to be discretionary

with the court or chancellor to whom an appli-

cation to intervene is addressed to allow or

reject the intervention, and leave to intervene

should be obtained." (Citing cases.) "There
are other cases, however, where the right of a

third party to intervene in a pending case is

so miperative, resting, as it does, on grounds of

necessity, and the inability of the party to ob-

tain relief by other means, that the right cannot
be said to be dependent upon judicial discre-

tion. For example, a court cannot lawfully re-

fuse to permit an intervening petition to be
filed when the petitioner shows a title to or a
lien upon property in the custod}' of a receiver,

and a present right to its possession, which is

superior to any right or title that is or may be
asserted by the parties to the suit in which the
intervention is filed, and at whose instance a
receiver was obtained."
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Likewise in the case of United States v. Philips,

107 Fed. Rep. 824:

''This court has held that there are two kinds

of interventions. To the one class belong those

cases in which the court or chancellor to whom
the ap])lication is made is not bound to permit

a third party to intervene, and load the case

with collateral issues, and in which the allow-

ance of an intervention is entirely discretionary

wdth the chancellor. To the other class of cases

belong those in which the right to intervene is

absolute, resting, as it does, upon the grounds

of necessity, and the inability of the intervenor

to obtain such relief as he is entitled to by any
other means than an intervention." (Citing

cases.) "When a chancellor denies leave to in-

tervene in a case belonging to the first class, no
appeal lies because the action of the chancellor

is discretionary, and because the chancellor's

action in denying leave to intervene is not a

final adjudication upon the intervenor 's rights.

But, when a chancellor denies the right to in-

tervene in a case belonging to the second class,

an appeal lies, because the chancellor's action

was not discretionary, and because such action

was a final adjudication, in that it denied him
relief which he could obtain only by an inter-

vention in the pending cause."

As to the proper practice in such a case, the opin-

ion continues, at page 825, in a manner most favor-

able to this appellant:

"Now in view of the fact that there are two
species of intervening complaints, and that it

may be sometimes difficult to detenuine to which
class the intervention belongs, we think that the

correct practice for the chancellor, after refus-

ing leave to intervene, is to grant an appeal as
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a iiiattor of course, if the iiiterveiior prays for

an appeal. When the record is removed to the

ap])ellate court, it can theu l)e determined by
that tribunal whether the action of the lower

court was purely discretionary, and its judg-

ment not final, or whether the intervenor was
entitled to assert his rights by an intervention.

Such course of procedure on the part of the

chancellor would seem to be necessarj^ because,

if a mistake is made by the lower court as to

the character of the intei'vention, and the chan-

cellor refuses an appeal, the intervenor is en-

tirely without a remedy. In view of these con-

siderations, we think that in the x^resent in-

stance the chancellor should have allowed the

appeal, and that a motion should have been
made in the appellate tribunal to dismiss the

appeal. By what is here said we would not be
understood as intimating any opinion uj^on the

question whether the intervention sought be-

longs to the one class or the other. If it belongs

to the first class, an appeal will be of no benefit

to the intervenor, as the appeal will of neces-

sity be dismissed if a motion to that effect is

made. '

'

The latest annnouncement to the same effect is in

the case of United States Trust Co. v. Chicago

Transfer Co., 188 Fed. Rep. 292

:

"Applications for leave to intervene are of

two kinds. In one the applicant has other
means of redress open to him, and it is within
the court's discretion to refuse to incumber the

main case with collateral inquiries. In the

other the applicant's claim of right is such that

he can never obtain relief unless it be granted
him on intervention in the pending cause. In
this latter class the right to intervene is abso-

lute, and the rejection of the petition is a final
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adjudication and tlioivfore appealable." (Cit-

ing cases.)

The denial of the appellant's right to intervene in

the present case did finally dispose of the appel-

lant's rights. The motion for set-off was pending

and if allowed without opposition from the appel-

lant, the judgment owned by the appellant would

have been satisfied once and for all time by the

setting off against it of the judgment acquired by

the appellee, and it became imperatively incumbent

upon the appellant to protect its rights. The mo-

tion for set-off was made November 9th. Promptly

thereafter, on November 12th, the appellant peti-

tioned for the right to intervene. This w^as the

direct, clear and appropriate method for the appel-

lant to pursue to protect its right, if not the only

manner in which that could be done. If it be ad-

mitted that it was open to the appellant to bring

separate equitable proceedings to enjoin the prose-

cution by the appellee of his motion for set-off, the

application of the appellant for leave to intervene

in the motion w^as the clear and obvious course to be

followed. And when the trial court granted the

motion for set-off in the very same order that it

denied the petition of the appellant for leave to

intervene, a practical denial to the appellant of any

relief resulted. Then, at least, the appellant's rights

were concluded, for separate equitable proceedings

to enjoin the prosecution of the motion were no

longer open to it. Obviously the decree denying
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leave to intervene and in the same breath granting

the set-off, preehided the appellant from any other

remedy. The ti'onble is that the trial court dis-

posed of the rights of the appellant without accord-

ing to it the right to be heard. It decided the merits

of the appellant's case without peimitting the ap-

pellant to submit those merits.' A decree ordering

a set-off of judgments is manifestly a final decree,

and if the appellant had been allowed to intervene,

there is no question but that it would have been al-

lowed to appeal from the order granting the set-off.

Since the appellant was not allowed to intervene,

it has no standing to appeal from the decree in so

far as it ordered the set-off. To declare, therefore,

that the denial of the right to intervene is not a final

disposition of the appellant's rights would be to

impose upon the appellant all the burden of the

finality of the decree for set-off without according

it any appeal therefrom. It is difficult to appreciate

how the decision could be more final than was the

denial to the appellant of leave to intervene under

the circumstances of this case.

THERE ARE >0 JURISDICTIONAL DEFECTS IN THE

TRANSCRIPT.

Counsel for appellee in reviewing the contents of

the transcript has commented upon the absence of

proof of service of certain of the papers therein con-

tained. Counsel makes no point of the transcript be-
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that the order allowing and settling the bill of excep-

tions and the order allowing the appeal would be pre-

sumptive of any required service and of entire reg-

ularity in proceedings preliminary to such orders.

So far as concerns the service of the order al-

lowing appeal, w^e know of no requirement there-

for. That the citation to appellee was served is

shown by certificate of proper service appearing

at page 26 of the transcript. No motion has

been made to dismiss the ai3peal on the ground

that the transcript is incomplete in any respect,

and in the absence of any such motion, and, in-

deed, of any point being made that the transcript

is incomplete in any of the respects above referred

to, we deem it unnecessary to make any motion for

certiorari for diminution of the record, but if in

the opinion of this court such motion is at all called

for, we trust, and respectfully request, that an op-

portunity shall be accorded us to make such motion.

Counsel at page 11 of his brief specifies certain

particulars in which the citation is alleged by him to

be defective. Here again it may be noted that no

motion to dismiss the appeal because of such al-

leged defectiveness is made, in the absence of which

we believe no advantage could be taken of defects,

if any, appearing.
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Moreover, auy irregularity in the citation is cured

by the general appearance of the appellee.

Buckingham v. McClean, 13 How. (U. S.)

150;

Sage V. Central R. Co., 96 U. S. 712.

Indeed, the general appearance of the appellee is

a waiver of citation.

Alviso V. U. S., 5 Wall. (U. S.) 824;

Sage V. Central E. Co., supra;

Richardson v. Green, 130 U. S. 104.

So far as the citation not being directed to C. R.

Bennett is concerned, it appears from the petition

of appellant for leave to intervene, the denial of

which is the basis of this appeal, that the said Ben-

nett had parted with the title to the judgment

sought to be satisfied by the motion for set-off; it

does not appear that he took any part in resisting the

petition for intervention; in fact, exacth^ the con-

trary appears from the opinion of the court (Trans,

p. 10), in which it is recited that said Bennett "filed

'* a so-called 'petition', in which he makes substan-

" tially the same statements as contained in the pe-

" tition of the Cathay Trust, adding in paragraph
**

3, 'That the said action, C. B. Bennett vs. F. M.
" ^Brooks, was brought at the direction and for the

" 'use of the said Cathay Trust, Limited'." This

shows that Bennett is not interested in this appeal,

but even if he was, the failure to direct the citation

against him would be an objection which only he,
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and not the appellee, could raise. And the appellee

is not prejudiced in any way by Bennett's not being

joined in this appeal, because the same does not af-

fect appellee's rights as against Bennett upon the

motion for set-off but only the right of appellant to

participate in such motion.

So far as concerns counsel's statement, that the

citation was issued before the entry of any order or

judgment, the same is refuted by the transcript.

The order alloAving the appeal (Trans, p. 21) re-

cites: " * * * it is ordered that an appeal"

* * * "from a final decree or order of this court

'"'' entered herein on the 2d day of December, 1910,

" denying the petition of the Cathay Trust to be al-

" lowed to be joined and heard as an interested

" party in the matter of a motion" * * * "be
" and the same is hereby allowed," * * * This

order allowing an appeal w^as made February 9,

1911. The citation, reciting that it w^as pursuant to

the order allowing a]3peal, was issued on the same

date.

So far as concerns the assignment of errors mak-

ing no prayer for reversal, we suggest that if this is

to be regarded as at all material, Section 997 of the

Revised Statutes, relied upon by counsel, only im-

poses the requirement that a prayer for reversal be

returned with a writ of eri'or.

So far as concerns the omission of title of cause

from the record of the citation in the transcript, we

have already noted that a general appearance by an



26

appellee waives irregularity in the citation—indeed,

waives the citation itself. Moreover, the object of

the citation is merely to give notice, and Revised

Statutes Section 954 provides that defects of form

shall be disregarded in federal courts in civil causes,

and that the court shall proceed and give judgment

according to the right of the cause, except in cases

of demurrer when the defect is specifically assigned,

and that the court shall amend every defect or want

of fonn other than those expressly specified by de-

murrer. Daniel v. U. S. Machinery Co., 120 Fed.

839, holds that this statute is

"not confined to civil cases at law and includes

equity cases which are as well civil cases as law
cases are".

We respectfully submit that this case has been

properly brought before this court for review by ap-

peal and that upon the showing made the appellant

is clearly entitled to a reversal of the order den\"ing

leave to intervene.

Chickeeixg & Gregory,

Attorneys for Appellant.

Jernigax & Fessexdex,

Of Counsel.
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2 United States District Court, Western District of WasJi-

imjton, Northern Division.

UNITED STATES OF AMERICA, on

the Relation of Elmer E. Todd, United

States Attorney for the Western Dis- ( No. 4511.

trict of Washington, (
Petition.

vs.

E. D. KIRK and M. J. WEBB.

Comes now Elmer E. Todd, United States Attorney for the

Western District of Washington, and shows to this Court

that there are pending in the above entitled court Causes Nos.

4444, 4445, 4446, 4447, 4448 and 4449, entitled,—United States

of America vs. Clarence Dayton Hillman, in which the said

Hillman is charged by indictment with violation of the Statutes

of the United States in using the United States mails to carry

out a scheme to defraud, which he is alleged to have devised,

that said indictments have been consolidated for trial and said

trial is set for the 31st day of January, 1911, at Seattle, Wash-
ing-ton; that a venire of jurors has been duly summoned and
is in attendance upon said court and that from said venire the

trial jury will be selected in said cause; that at divers times

between the 16th day of January, 1911, and the 23rd day of

January, 1911, the said E. D. Kirk and M. J. Webb, and each

of them, have approached members of said venire, to-wit:

Charles McCoy, Robert C. Van Horn, and others of said

3 jurors, whose names are to the relator unknown, in the

interest of said Clarence Dayton Hillman, with the in-

tent corruptly to influence them in his behalf, and with the

promise and suggestion on the part of the said Kirk and said

Webb, and each of them, to said members of said venire, that
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tlioy, tho mombcre of said voniro, will ho paid money in said

case if thev are in favor of siiid defendant; that the said de-

fendants, E. D. Kirk and M. J. Webb have so approached the

jury for the purpose of influencing and prejudicing the minds

of said jurors in favor of tlie said Chirence Dayton Hillman

and for the corrupt puri^se of influencing the verdict of the

trial jury in said cause; that the said Kirk and said Webb
have talked to the said jurors, ]McCoy and Van Horn, and to

other members of said venire, whose names are to the relator

unknown, about said case of United States vs. Hillman for

endeavoring to find out the opinions of said jurors with ref-

erence thereto, and have further sought to influence the opin-

ions of said jurors by stating that the defendant w^as entitled

to be acquitted but that public sentiment was against him, and

have suggested and intimated to the members of said venire

that it is necessary for him to secure a disagreement of the

jury for the purpose of delay; that said members of said jury-

so approached are now in attendance upon said court, having

theretofore been duly summoned by writs of venire duly issued

out of the office of the Clerk of said court.

Your relator further shows that the misbehavior of said

defendant, E. D. Kirk and M. J. Webb, took place in the City

of Seattle, and that part of it occurred at their office in the

Henry Building in said City of Seattle, within one block of

the United States Post-office Building in which said court

sits.

4 Your relator is not able at this time to set out more

speciflcally the acts constituting the misbehavior of the

said defendants for the reason that the same have not been

reported directly to him, but that he has been informed of it

by divers persons.

And for the reasons above set out the relator is unable to

give to the court the names of the jurors who have been ap-

proached by the said defendants, other than the names of the

jurors McCoy and Van Horn.

WHEREFORE, the relator prays that a writ of attachment

may issue forthwith directed to the United States Marshal

against the said E. D. Kirk and said M. J. Webb, and each of
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them, returnable on the 24th day of January, 1911, at the

hour of 10 o'clock A. M., and that upon the hearing of the

evidence then to be submitted to the court, they be punished

for contempt of this Honorable Court.

ELMER E. TODD,
United States Attorney.

WESTERN DISTRICT OF WASHINGTON ) gg
THE UNITED STATES OF AMERICA j

Elmer E. Todd, being first duly sworn on oath deposes and

says: That he is the United States Attorney for the West-

ern District of Washington, that he has read the foregoing

petition, knows the contents thereof, and that the same is true

as he verily believes.

ELMER E. TODD.

Subscribed and sworn to before me this 23d day of January,

1911.

R. M. HOPKINS,
(SEAL) Clerk.

5 Endorsed: Petition. Filed in the U. S. District

Court, Western Dist. of Washingion, Jan. 23, 1911, R.

M. Hopkins, Clerk.

6 United ^^tates District Cmirt, Western District of

Washington^ Northern DivisioiK

UNITED STATES OF AMERICA on

the Relation of Elmer E. Todd, United

States Attorney for the Western Dis- I No. 4511.

trict of Washington. ( Jude:ment.

vs.

E. D. KIRK and M. J. WEBB.

WHEREAS, On the 23d day of January, 1911, the United

States Attorney, filed a sworn petition in this court charging
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E. D. Kirk and M. J. Webb with eonteinpt of court in ap-

proarhinu: inonibers of the voniro of jurors now in attendance

upon this t'ourt. relative to the ease of United States of America

vs. Chirence Dayton Hillman, now pending in this court and

set for trial for January 31, 1911, with the view to corruptly

intiuenee the action of said members of the venire in case they

should be sworn as trial jurors in said cause;

xVND AVHEREAS, And attachment was duly issued out of

this court a«>ainst the said E. D. Kirk and M. J, Webb and

they were broug:ht before this court and entered a plea of not

guilty and a general denial of said charge;

AND WHEREAS, A hearing was had before this court and

witnesses were sworn and testified on behalf of the relator

and on behalf of the defendants;

NOW, THEREFORE, THE COURT FINDS THE FACTS
TO BE: That heretofore, to-wit, between the first and 23d

days of January, 1911, the defendants, E. D. Kirk and

7 M. J. Webb were engaged in a conspiracy and plot to

corrupt the jurors of this Court in connection with the

trial of the case of the United States of America vs. Clarence

Dayton Hillman, which is now pending in this Court and set

for trial for January 31, 1911; that Charles McCoy, who is

a member of said venire was approached between the First

and 23d days of January, 1911, by two persons unknown for

the purpose of offering him money to influence his action in

said cause if he were chosen as a trial juror; that Robert C.

Van Horn, a member of said venire was corruptly approached

between the two dates last aforesaid by said E. D. Kirk and

M. J. Webb for the purpose of influencing his action in the

event he should be chosen as a trial juror in said cause and
that promises of money were made to him by said Kirk if

he should be favorable to the Defendant; and that said Webb
counselled the making of said promises by said Kirk and aided

said Kirk in making the same; that said Defendants, E. D.

Kirk and M. J. Webb, between the two dates last aforesaid,

employed one W. H. Tyng to get into communication with

other members of the venire for the purpose of ascertaining

whether they could be approached with offers of bribes or not.
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The Court finds the tostimony of tlic said witnesses, McCoy,
Van Horn and Tyn«^ to be true and tliat the misbehavior of

the said E. D. Kirk and M. J. Webb took phice in the City

of Seattle with the knowhulj^e on their part tliat said men so

approached and to be approached were members of the venire

now in attendance upon this Court and that from said venire

the trial jury in the case of United States vs. Clarence Dayton
Hillman would be drawn, and with the intent on the part of

the said E. D. Kirk and M. J. Webb, corruptly to influence the

verdict in said cause, and that said misbehavior of the said

E. D. Kirk and ^I. J. Webb occurred in the City of Seattle

and so near to the presence of this Court as to obstruct

the administration of justice in this Court, and that said

8 Acts of said Defendants constitute contempt of this

Court

:

Wherefore, it is adjudged that the said Defendants, E. D.

Kirk and M. J. Webb did commit a contempt of the Court,

for which contempt

;

It is now ordered, that the said E. D. Kirk be imprisoned

in the United States Penitentiary on McNeil's Island, or such

other place as may be hereafter appointed or designated, for

the term of six (6) months from this date, and that the De-

fendant, M. J. Webb, be imprisoned in the County Jail of

King County, Washington, in the City of Seattle, for the term

of four (4) months from this date, and that the Marshal for

this District shall execute this judgment forthwith : Said De-

fendants now in open Court except to each and every finding

of fact included in this order.

Done in open Court this 30th day of January, 1911.

GEORGE DONWORTH, Judge.

Indorsed: Judgment: Filed in the U. S. District Court,

Western Dist. of Washington, Jan. 30, 1911.

R. M. HOPKINS, Clerk.
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In the District Court of the United States for five

\\^cstcrn District of Wushington. Northern Division.

No. 4511—At Law.

Order Modifying

the Judgment.

UNITED STATES OF AMERICA, on

the Relation of Elmer E. Todd, United

States Attorney for the Western Dis-

trict of Washington,

Plaintiff.

VS.

E. D. KIRK and M. J. WEBB,
Defendants.

On motion of the Defendants' attorneys herein filed, it is

hereby ordered that the Judgment of the Court herein rendered

on January 30, 1911, be and the same is hereby modified and

amended, nunc pro tunc, so as to show and find, as one of the

facts proved in the trial of this cause and upon which the

judgment and sentence of the Court were made and rendered,

that the place where the juror Robert C. Van Horn was cor-

ruptly approached by the Defendants E. D. Kirk and M. J.

Webb for the purpose of influencing his action in the event

he should be chosen as a trial juror and promises of money
were made to him if he should be favorable to the Defendant

Hillman in the cause mentioned and referred to in this pro-

ceeding, is located on James Street and First Avenue in the

City of Seattle, and is distant from the United States Federal

Court Building about nine (9) city blocks; said blocks averag-

ing 300 feet each ; and it further ordered that the modification

and amendment here and now authorized shall be taken and

considered as part of the said original judgment of the Court

as fully as if written and inserted therein. The purpose of

this amendment is merely to make specific the case where said

transaction occurred and not to alter any finding or conclus-

ion heretofore made.

Done in open Court this February 8, 1911.

10 GEORGE DONWORTH, District Judge.

O. K. Elmer E. Todd, U. S. Attorney.

Indorsed: Order Modifying Judgment. Filed in the U.

S. District Court, Western Dist. of Washington, Feb. 8, 1911,

R. M. Hopkins, Clerk.
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11 In the District Court of the United States for the

Western District of Washinytori. Northern Dirision.

THE UNITED STATEkS OF AMEK- ^

ICA, on the Relation of Elmer E.

Todd, United States Attorney for the

Western District of Washington,

Plaintiff.

vs.

E. D. KIRK and M. J. WEBB,
Defendants.

No. 4511

Contempt

Proceedings.

MOTION TO VACATE JUDGMENT OF COURT.

Come now the above named E. D. Kirk and M. J. Webb,

by their undersigned attorneys, and move the Court to vacate

and set aside the Judgment and Order of the Court herein

made and entered on January 30, 1911, in the above entitled

proceeding, and to discharge said Respondents from further

proceedings for contempt herein before the Court; and in sup-

port of this motion the following gTounds are set forth

:

1. For the reason that the Petition upon which this pro-

ceeding was had and the grounds therein set out on their face

show that the offense, if any, alleged against said E. D. Kirk

and M. J. Webb, is not such an offense as is properly punish-

able or that can be prosecuted under contempt proceedings,

but that the same is by law properly to be prosecuted and

punished, if at all, by indictment of a grand jury and after

due trial and conviction by a jury in this Court.

2. That the Petition on which this proceeding was had

on its face fails to show any such offense by said Kirk and

Webb as constitutes contempt under Section 725 of the Re-

vised Statutes of the United States, or under any other law

of the United States, or any rule of this Court.

12 3. For the reason that the matters set out in said

Judgment do not constitute any contempt of Court

under the laws of the United States or under any rule of
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priictico and deconiin of this Court, and there was and is no

jnrisdi<-tion in the Court to hear and try said proeeedino- or

to enter jndiiinent of conviction therein.

4. I'or the reason that the proceeding's upon whicli said

judgment is based and founded were and are insuflficient to

give the Court jurisdiction to proceed to judgment in said

matter.

5. For the reason that said judgment and the proceedings

supporting the same are void, because not based upon any

lawful ground and not done in pursuance of due course of law.

6. Because said proceedings and the judgment based upon

them deprived said Kirk and Webb of their constitutional

right to a trial by jury and to an appeal in due course of law,

if convicted, and were and are in violation of the Constitution

and laws of the United States and not due process of law.

7. For the reason that the said judgment and the findings

of fact therein stated to support the same were and are not

supported by the testimony and circumstances shown at the

hearing herein, and are contrary to such testimony and to the

law and facts of the matter.

To support this motion reference is made to the files and

records in this proceeding, especially to the Petition, the

Judgment, and to the Transcript of the Testimony taken at

the hearing hereof; and also to the files and records of this

Court in the case of the United States vs. C. D. Hillman and

the proceedings in reference to the summoning of the venire

in said case and for this term of the Court,

13 LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for E. D. Kirk and

M. J. Webb, Respondents.

Received copy of the within motion this 30th day of Jan.,

1911.

ELMER E. TODD.
United States Attornev.
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14 /// ihr District Court of the United f^tntrs for the West-

ern District of Washington at Seattle.

THE UNITED STATES OF AMER- ^

ICA, on the Relation of Elmer E.

Todd, United States Attorney for the

Western District of Washin<>ton, I No. 4511,

Plaintiff,
\ At Law.

vs.

E. D. KIRK and M. J. WEBB,
Defendants.

BILL OF EXCEPTIONS.

This is an independent proceeding- for contempt of Court,

prosecuted in the name of the government by the United States

Attorney for the above named district, having for its purpose
the trial and punishment of the above named defendants for

contempt of Court committed as set forth in the petition on
file herein.

The cause came regularly on to be heard in open Court at

a regular term of the Court on January 21, 1911 at four o'clock

P. M. before the Hon. George Douworth, one of the judges

of said Court.

The relator appearing by Mr. Elmer E. Todd, United States

Attorney for the Western District of Washington, and the de-

fendants appearing in person and by their attorney and coun-

sel, Mr. J. L. Fitzpatrick (of Messrs. Longfellow & Fitzpat-

rick) ; thereupon, proceedings were had and testimony offered

in said matter as follows, to-wit:

15 MR. TODD : It is understood that a plea of not guilty

is entered.

MR. FITZPATRICK : A plea of not guilty and a general de-

nial of the petition.

THE COURT : A plea of not guilty and general denial en-

tered.

MR. FITZPATRICK : I also ask the Court to save an excep-
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tion as to my motion for a continuance this morning; that is as

to going to trial at this time.

THE COURT : It will be so noted.

C. B. McCOY, produced as a witness on behalf of the Govern-

ment, being first duly sworn, testified as follows

:

DIKECT EXAMINATION

BY MR. TODD

:

Q Your name is C. B. McCoy?
A C. B. McCoy.

Q You live in Seattle?

A Yes sir.

Q You are one of the Jurors on the present panel?

A Yes sir.

Q Mr. McCoy, as a Juror, have you been approached about

any pending case or cause that is about to come up for trial?

A Yes sir,

Q What case is it?

A Mr. Hillman's.

Q Who approached you?

A I don't know.

Q Will you look around this Court room carefully and see

if there is anybody around this Court room that did?

(Witness looking)

16 A No.

Q* When was it you were approached?

A Well possibly five or six days ago ; I don't know the exact

date.

Q By how many people?

A Two.

Q What conversation took place with you?
A Well, they wanted to know whether I was one of the

Jurors and I said I was. And they wanted to know whether
I knew Mr. Hillman and I said I did not. They wanted to know
if a few hundred dollars would influence me to hand the Jury.

Q Did they give you their name?
A No.

Q Did they give you any address to go to?
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A No.

Q Did they give you any telephone to call up?

A No.

Q Did they say they would see you again?

A Yes.

Q Did they see you again?

A No. Somebody called me up again.

Q On the telephone?

A Yes.

Q At home?

A Yes.

Q How long after was that?

A A couple of days. He gave his name as Miller.

Q He gave his name as Miller?

A Yes sir, the man that talked over the phone to me.

Q What did he talk to you about?

17 A He wanted to know when I could meet him.

Q Did he say what he would meet you for?

A For to talk the case over.

Q Did he mention the case?

A Yes sir.

Q He said he wanted to meet you to talk something over?

A Yes sir.

Q Did that conversation purport to be from one of the

men who had seen you before?

A Yes sir ; at least that is the way the conversation drifted

over the telephone.

Q That is after the conversation by those men with you in

regard to the money?
A Yes sir.

Q You reported the matter to the Court, did you not?

A Yes sir.

Q Have you ever seen Mr. Kirk, sitting here, that you know
of? This is the gentleman here. (Pointing)

A No.

Q Mr. Webb, have you ever seen Mr. Webb there?

A No.

Q Mr. Shannon, Will you stand up please? (Gentleman

standing) Have you ever seen Mr. Shannon?
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A No sir.

Q Mr. rattoii. Have you ever seen Mr. Patton?

A No sir.

Q Voii don't see anybody in the Court room that are the

two persons who a])])roached you?

A No. They were very, very couinion class pleople. They

were anything but,—a person would be surprised with

18 the people who would approach me with a subject of

that kind. I was surprised; I could not help but be.

Q Were either of them intoxicated?

A One of them was.

Q Do you remember what day of the week?

A I don't know exactly who was intoxicated, but he had

been drinking whiskey.

Q Did he act as though he was intoxicated?

A Oh no, no ; but I could see that he talked that way.

Q Do you remember Mr. McCoy what day of the week that

was?

A No, I can't. Let me see,—when was the last time I was

in Court?

Q Thursday, I think.

A Well, I think it was on Wednesday, the Wednesday

before that.

(Witness Excused)

19 ROBERT VAN HORN, produced as a witness on

behalf of the Government, being first duly sworn, testi-

fied as follows:

DIRECT EXAMINATION.
BY MR. TODD

:

Q Your name is Robert Yan Horn?
A Yes sir.

Q You are one of the Jurors on the panel before this Court?

A Y'es sir.

Q Has anybody approached you in regard to any pending

case before this Court?

A Yes sir.

Q W^hen was the first time you were approached, and how?
A Well, it became about in a very peculiar manner. The
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first approached tliat were made, and which at that time I

would iiot liave takeu to be approaches, were tek^phone mes-

sages; oh I guess they dated back originally two weeks prob-

ably. I did not pay any attention to them and I gave them no

thought at the time. The first time I got in definite touch at

all was last Wednesday evening.

Q Where?
A On the telephone. The name was given as Milton or

Hamilton.

Q W^here did they telephone?

A They telephoned to me at my home.

Q They gave the name then ; did you see them that night?

A No, I did not. They made an appointment with me to

come down town, in a very mysterious way. They raised my
attention to such an extent that I went down town ; but I saw

nobody at that time.

20 Q Did you see anybody after that?

A I did ; I saw a man Friday, at 12 o'clock. I under-

stood his name was Kling; whether that is his name or not I

don't know.

Q Where did you see him?

A At Steve O'Brien's saloon.

Q Did he call you up, or ask you to meet him there?

A He did. That was the telephone engagement I spoke

about. That was Thursday,—no that was Wednesday, and he

called me up Thursday night and made this appointment at

12 o'clock noon Friday at Steve O'Brien's saloon.

Q Who did you meet there?

A I was informed that his name was Kling,

Q Was he alone?

A He was, apparently, as far as I know.

Q What was the extent of your conversation with him?

A He seemed to have very little information. He was, ap-

parently, some "go-between".

Q What did he say?

A He made an appointment with me for somebody else.

Q When was the next appointment?

A That same evening at 4 :30.

Q At what place?
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A At S. ITydes, on James Street.

Q Sartori's former ])laee?

A Yes sir.

Q AMio met you there then?

A Mr. Webb and Mr. Kirk.

Q Are the gentlemen in the Court room?

A Mr. Kirk is there at the desk.

21 Q AVhere is Mr. Webb; is Mr. Webb here too?

A Mr. Webb is the man with the black moustache

at the railing.

Q Did they both meet you there?

A By this appointment. I had been informed that this

man Kling had made this appointment with me. It wasn't

kept at 4 :30, and it was a quarter of six or thereabouts that

the appointment was kept.

Q What was the conversation at that time?

A Well, I don't know but what I would have to go back

and give a little sketch of that beforehand to show.

Q Before going any further, the whole thing was reported

to my oflQce the next afternoon, personally, was it not?

A Yes sir.

Q Go ahead and describe.

A I was to have been there at 4 :30 and I did not show up

for a few minutes and it was past 4 :30 or 4 :40 before I got

there; and then this Mr. Kling was there instead of Kirk or

Webb. And after waiting until about 5 o'clock and talking

with Mr. Kling, and going out and coming back two or three

times and still not meeting Mr. Kirk or Mr. Webb, he finally

gave me a little slip of paper with a telephone number on it

and told me I could call up there and see Mr. W^ebb. Mr.

Kirk's name hand't been used down there at that time.

Q Who gave you this slip of paper?

A This man Kling,

Q The first day?

A Here (showing) I wrote the 450 Henry Building on

there on information that he gave me orally. This was

22 written when he gave me the number of the telephone.

Q He handed you that, Mr. Kling did, the 3288 Main?

A M.
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Q And then you wrot(^ tlio address on tliere?

A After failing to see him, after perhaps a half hour of

waiting-, I went across the street to Bolong's and telephoned

to this number and asked for Mr. Webb and Mr. Webb said

that he had been there at 4:30 and had gone because I was

not on time; and I asked if he was coming down. The con-

versation there, I don't remember exactly, but it was some-

thing about making another date and why he didn't come then.

And we haggled around about it, and he said he could not be

there before a quarter of six. I said,—I brought in some ex-

traneous matter,—it was not important,—I suppose I said I

had been down night before last and this noon, and I mentioned

that I had gone to considerable trouble and I wanted to know
what he was really driving at.

Q He didn't tell you at that time what was wanted?

A Nothing definite, except Kliug, I don't know whether

it was Kling, whoever was on the telephone, talked over the

telephone and gave me the name of Milton or Hamilton. He
said, "This is a matter that will interest you as well as myself

and there are several hundred dollars involved." I was curious

to know where several hundred dollars is involved with me,

because I don't make it every day. I did not know where I

was going to get several hundred dollars. When I telephoned

to Mr, Webb from Capt. Bolong's I asked him what it was he

wanted. He said "J have a friend here that wants to

23 see you, a Mr. Kirk". I says, "I says I don't think I

know anybody by the name of Kirk" and he says, "Mr.

Kirk think he knew you in the East," I did not seem pleased,

and I asked what Kirk's business was and he said he was a

private detective. I asked what a private detective wanted

with me and he sais "Well we could explain that better, it

was something that would not go well over the telephone''.

He showed up at a quarter of six, I showed up just before that

time, and he was there talking, the three of them, Mr. Kling,

Mr. Kirk and Mr. Webb.

Q This other man by the name of Kling was there too?

A Mr. Kling introduced me to Mr. Webb, and I do not

know what passed, just "How do you do'' or something like

that, and then Mr. Webb turned and introduced me to ^Ir.
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Kirk. And Mr. Kirk sccnu'd to be iiiulcr the iin])r('Hsioii tliat

he was jioiiiji to moct an old fricud of his, Kobert Van Horn,

the sou of State Senator Van Horn of Kansas City; and he

told me of having gone prairie hen shooting with this Robert

Van Horn, in Kansis and that possibly he was going to re-

new the old aeipiaintance ont here. Later out it turned out

that he had forgotten that he had been in the sage hen shoot-

ing with me and said that he had seen me back there. He
])laeed this Robert A^an Horn as being an advertising man for

Pantages Theatre curtain, advertisements on the theatre cur-

tain. He said he was very sorry that I was not the right man.

And we exchanged words on this same subject. I do not re-

member the exact details of them just at this moment. And
finally I mentioned to him that it was strange if he wanted to

renew an acquaintance with an old friend that he should

24 have gone about it in such a round about manner and

in such a peculiar way of renewing an old friendship.

He said, "Well it was; but there was another matter, since I

resembled his old friend so much and for various reasons that

did not appear to be relevant, he would be glad to take up

with me another matter that came to his mind just at that

minute, if I was in a receptive condition". I said, "Yes, I have

been trying to find out all the time what you people wanted

to see me about. I would be mighty glad to find out what you

people wanted to see me about today instead of making an-

other appointment; when every one, we went into Sartori's

and started for a box where we could mention the matter. I

mentioned to Mr, Kirk that it looked peculiar and I thought

that I better talk to one of them at the time, that that would

be enough. And Mr. Webb and Mr. Kling stayed in the James

Street side of the saloon and Mr. Kirk and I went over in the

last box on the Southside. And I think before we went in

there he mentioned,—I am not sure whether he mentioned just

before we started in or after we got to the box,—that there

was a matter pending in the Federal Courts that he was inter-

ested in, a suit. I think I asked him if it was a criminal suit.

I don't know about that for certain, right this minute. And
our conversations there were somewhat protracted. It lasted,

oh pretty nearly a half hour I should think, twenty minutes



vs. E. I). KIRK AND M. J. WKHR 17

anyhow. And it was, summoned substance of it was that a

friend of his was p:oing to be brought into Court on a crimi-

nal charge and that they wished very much to hang the Jury

in the case. They did not want—he put it to me in sometliing

like this, "We don't want to give you some money

25 simply to buy your opinion on a case but we just want

to know if you have an opinion a certain way, and if it

is very favorable to us and you would give us to understand

that you would still keep that opinion on a Jury and would

hang the Jury it would be worth your while". I asked him

something about,—I don't remember which of us mentioned

the amount first and he said, I think he said,—well I have

forgotten just the exact phrase that he used, he said "It would

be worth |100". I said "I thought this man Milton or Hamil-

ton,"—I don't know how I referred to him—said it was worth

four or five hundred dollars". He said, "That man was drunk

;

I told you the other night when you went down to meet him,

and he was not there, I told you he was irresponsible and to

let him go". And he only had authority to mention four or

five hundred dollars, or the only authority he had,—that I

had no authority for mentioning any greater amount than

|100. I wanted to engage his attention, and I kept him inter-

ested until I could get in touch with the right people, and I

strung him along, mentioning other amounts and haggling

with him over the whole proposition, back and forth three or

four times. It was hashed over and over.

Q Did they say anything about the character of the case,

the importance of it?

A He said—you spoke of the importance, I can take that

up now; when I mentioned that Mr. Hamilton had said "four

or five hundred dollars", he said the case was not worth that

much anyhow; that there wasn't that much money behind the

case; that it was only worth §tlOO anyhow, because there were

several people to see.

Q Did he say when the case was set for trial?

26 A He said the case was set within two weeks. That

was last Friday. He said the case was set for trial

within two weeks and I asked him if that was the Hillman case.

Q What did you say?
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A T asked liiiii if it Avas t\\o ITillinaii oaso set for M.arch

2Stli, aud 1 uudcrstood that the Ililliiian case was set for March

28th, and I asked if it was the llillinan case set for March

28tli and he said "No, it was within two weeks".

Q That was the only time yon ever met them?

A That was the only time I ever met Mr. Kirk and Mr.

Q Yonr conversation was all with Mr. Kirk?

A Oh, except when Mr. Webb introduced me to Mr. Kirk,

there were a few common place remarks exchanged, something

about the weather or something of that kind; nothing of any

importance that I remember at that time.

CROSS EXAMINATION.

BY MR. FITZPATRICK

:

Q Your name is Mr. McCoy?
A My name is Van Horn.

Q Where do you live?

A 3841 Alki Avenue in this City.

Q In Seattle?

A In Seattle.

Q The night that you met Mr. Kirk, you did not know, or

had never been offered any monej' by anybody in regard to

any case while acting as a Juror—I believe I understood you

to say that at the time that you met Mr. Kirk and Mr. Webb
that you could not understand what they wanted of you down
there at that saloon at that time of night?

A I have been offered money, but I could not under-

27 stand that it was for any particular services.

Q Y^ou say that Mr. Hamilton offered you four or

five hundred dollars?

A Y^es sir, Mr. Hamilton or Mr. Milton.

Q How many days prior to your meeting Mr. Webb or

Mr. Kirk, did Mr. Hamilton offer you four or five hundred
dollars?

A It was Wednesday evening—Wait a minute! It was
the evening I went down to the Mecca saloon to meet him that

was Wednesday evening.
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Q Wednesday evenino?

A Wednesday even in*;,

Q Then at the time that you went down to meet Mr. Webb
and Mr. Kirk you had been offered money on a particular

case, had you not?

A No, no. He said, "That is something I cannot explain

to you; I cannot tell you the nature of this business. I can

only say that it will be as much interest,—it will be of as

much interest to you as it will to me, and there will be several

hundred dollars in it"; "For what?"

Q You went down there to see Mr. Webb and Mr. Kirk

in response to an invitation or date made with Mr. Hamilton,

did you not?

A No sir, I went down to see him in response to an invita-

tion given me by Mr. Kling two days later.

Q You stated "Kling or Hamilton", you did not know

the name?
A On the phone. I did not know them particularly when

I met them first. I understood his name was Kling.

Q This Mr. Kling or Mr. Hamilton had offered you four

or five hundred dollars before you went and met Mr. Webb
and Mr. Kirk.

28 A He said it would be worth four or five hundred

dollars to me, yes sir.

Q Did you know what this four or five hundred dollars

was going to be given to you for?

A I certainly did not.

Q Did they mention the fact that you were a Juror here

in the Federal Court?

A This Mr. Milton or Mr. Hamilton?

Q Yes sir.

A He did not.

Q Did you inquire of Mr. Hamilton what you were to re-

ceive the four or five hundred dollars for?

A Over the phone; he refused to tell me anything about

the nature of the business. Mr. Kling and I talked about that,

but I got no satisfaction from him.

Q What did you ask 'Sir. Kling in regard to it?

A When I met Mr. Kling at Steve O'Brien's on Fridav I
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asked bini why they were runniiif? such a round a bout method

of iippi'ojicliinji- iiie. ITo said, ''I can't tell you but I don't

know, 1 would ho very <;lad, Mr. Van Horn"—he is an illiterate

man—he says "I would be very glad to tell you". He said "I

don't know; it is about a suit I think".

Q How many days after you had that conversation before

you met Mr. Kirk or Mr. Webb?
A That was the same noon. I met Mr. Kling at Steve

O'Brien's saloon that Friday noon.

Q Was that the first time you have met Mr. Kling?

A That is the first time I have come in contact with him.

A Had you any conversation with him over the telephone

prior to that?

29 A Judging from his voice, I think he was the same

party that had telephoned me a number of times, yes sir.

Q In the conversations with you over the phone did he tell

you what he wanted to see you for?

A He absolutely could be pinned down to nothing.

Q Did he tell you that he was an acquaintance of yours

in the conversations over the phone?

A I don't believe he did, no I don't think so. When he

gave the name of Hamilton, I says "I don't believe I place

you. Where did I meet you?" I don't think he tried to place

himself at all, as I recollect it.

Q What did you say to Mr. Kling when he made an offer

of four or five hundred dollars?

A Over the phone?

Q Yes sir.

A I says "Four or five hundred dollars, what for?" I was

nnder the impression that he took me either entirely for some-

body else or took me for R. Van Horn who lives on the top

of the hill over there.

Q Then did he tell you that he could put you in touch with

somebody who would give you four or five hundred dollars?

A He would put me in touch with somebody who would

give me the information and give me the money.

Q He didn't tell you how you w^ould make this four or five

hundred dollars, did he?

A He did not.
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Q Thon you kopt tlie appointinont made by Mr. Kling?

A I (lid koep botli of tlieni, three of them.

Q Where did you have the second appointment?

A The second appointment was the one I spoke of

30 at Steve O'Brien's saloon at 12 o'clock noon Friday

last.

Q Who was present at that meeting?

A This man I know of as Mr, Kling.

Q You had not seen Mr. Kling before that time?

A I had not.

Q How did you know him when you went there?

A I told him since he didn't know me he could find me
by inquiring of Mr. Harris, who keeps the cigar store at the

entrance of Steve O'Brien's saloon.

Q Did you tell him 3'our name?
A Who?
Q This man Kling.

A He had been informed of my name all the time. He
called me by name the first time he called me up.

Q You told him that he could inquire of Mr. Harris?

Q When he called me up. He wanted to know^ how^ he

could meet me at Steve O'Brien's a saloon.

Q Did he ask Mr. Harris?

A He asked Mr. Harris just as I airrived if he was Mr.

Harris and he replied that he was.

Q What did Mr. Kling say when you met?
A We simply laughed over something and walked back in

the saloon without saying anything, as far as I can recollect,

and sat down in a box, and said that he wanted to make an
appointment with me and Mr. Webb and would make it at

my time and convenience. I said "4:30 the same evening."

Mr. Kirk hadn't been brought in the conversation up to that

time.

Q Was Mr. Kirk present at this meeting with Mr. Kling?
A No sir. Mr. Kling was the only man I had seen

31 up to that time.

Q Mr. Kling hadn't told you what he wanted you
for at the second meeting had he?

A That evening you mean?
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Q Yes sir.

A No. He took the position all the time that he had no

knowledj^e of what I was meetinj;- him for.

Q Did you ask Mr. Kling what he meant when he said that

yon could make four or five hundred dollars, at the second

meetinjj;?

A I didn't exactly in those words. I asked wiiat it was

that I was wanted for and what I w^as to find out.

Q You were quite interested in finding- out how^ you could

make four or five hundred dollars, were you ?

A Yes sir, I think I was.

Q But you did not ask Mr. Kling how^ you were to make
this four or five hundred dollars?

A I did not ask it in the way you do. I did not ask it in

the way you do. As soon as he said he had no informtaion,

I said, I asked him who I was going to see and what they

wanted to see me about. Yes sir, that certainly come up at

the start as I wanted to know how^ I was going to make four

or five hundred dollars.

Q Didn't you state in direct examination that when he

said you could get four or five hundred dollars

—

A Over the telephone?

Q Yes sir.

A That w^as two or three nights before; I don't think he

stated that in the saloon.

Q He didn't say that in the saloon? What did Mr.

32 Kling say in the saloon at the second meeting?

A Just as little as possible.

Q What did you say to Mr. Kling.

A I supposed w^hen I met him there that he w^as the man
I was going to transact business with. When I met him I

found to my surprise that I was to go through the process of

meeting somebody else.

Q Still you were not suspicious of everything, in going

through these several conversations with Mr. Kling and then

going to meet somebody else?

A A very slight suspicion began to trickle through my
mind, yes sir.
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Q Did .you ask Mr. Kling anything definite concerning

your business with him?

A I asked him what it was, yes sir. I have told you that

two or three times.

Q How long after you met Mr. Kling did you meet the

other parties?

A The time had elapsed between 12 o'clock noon and a

quarter of six the same evening.

Q Who made the third appointment?

A Mr. Kling did. Mr. Kling made the appointment at noon

to see Mr. Webb at 4 :30.

Q How did he make those appointments, was it by tele-

phone?

A No; no I saw^ him at Steve O'Brien's saloon previous to

that. It had been a telephone proposition at 12 o'clock. At
12 o'clock noon he made an appointment wath me to see Mr.

Webb at 4:30. That appointment was kept with both Webb
and Kirk at a quarter of six instead of 4 :30.

Q When did he give you that telephone message,

33 that slip of paper?

A He gave that to me about 5 o'clock, I think.

Q What day?

A Last Friday; that is the 20th.

Q That is the day that you met Mr. Webb and Mr. Kirk?

A Yes sir.

Q Didn't you just state that the last time that you saw
Mr. Kling was at 1 o'clock down at Steve O'Brien's saloon?

A I certainly didn't; if you think I did,—if I made such

a statement it was unintentional.

Q When was the last time you saw Mr. Kling prior to

meeting Mr. Webb and Mr. Kirk on Friday night?

A You seem to be resting under a misaprehension. I met
him at the time I met Mr. Kirk and ]Mr. Webb and also at

12 o'clock noon the same day. I met him twice the same day.

Q Did you meet Mr. Kling at 12 o'clock noon Friday in

the room that vou met Mr. Webb and Mr. Kirk that niaht?

A Yes sir.

Q At w^hat time?

A I met him at about 4:40.
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(2 Whore did voii inoet Mr. Kling tlieu?

A At Hyde's saloon, used to be Sartori's.

Q Did Mr. Kliug keep (hat ai)i)ointiiH'ut?

A No sir; he said that Mr. ^^Cbb had been there at 4:30

when I was ten minutes late. He said that Mr. Webb left

and that he remained to jjjet in touch with me and told me
that ^\ebb would be baek a^ain, that was all.

Q What did he give you that telephone number for?

A Because I was posing around there and got a little bit

anxious. I got sore and asked why it was,, what the

34 reason was and why they wanted me and what the idea

was and he said "Here is the telephone number; you

can get him yourself and call him up''.

Q You took the telephone number?

A Yes sir, and called the telephone up.

Q How did you get the office in the Henry Building of

Webb & Kirk?

A Mr. Kling gave it to me. He gave me his hotel number

too.

Q Why did you get the office number and telephone num-

ber of Kirk & Webb?
A I was sore because I hadn't met him there and I asked

him why they did not come, and he said, "Here is the tele-

phone number and you can call him up yourself and he gave

me the office number in the Henry Building. It was purely

extraneous. He voluntarily done it.

Q You were still very anxious to locate Webb & Kirk were

you not?

A Yes sir, very anxious.

Q You got their telephone number and office number?
A Yes sir.

Q Isn't it a fact that you called up the office of Webb &
Kirk in the Henry Building from a saloon down town?

A I supposed that Main 3288 was in the Henry Building,

I didn't know.

Q Did you call up that number?

A I did.

Q You called up the telephone number of Webb & Kirk's

office did vou not?
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A I did.

Q ^^'hat did you say to thoni?

35 A I asked him why he didn't meet me at 4:30 and

he said he had and he had waited

—

Q Answer this (juestion, How did you know that you had

an appointment with Webb »& Kirk
;
you liad never met them

prior to tliis conversation over the phone?

A I told you that several times, at 12 o'clock noon that

Mr. Kling made the appointment for me with these people.

Q But you didn't meet Mr. Webb and Mr. Kirk at 12

o'clock ?

A No; I haven't said I had at any time. I met Mr. Kling,

and he made an appointment with me for 4 :30, so I knew I

was going to meet them at 4 :30, or had a ligitimate reason

to believe I was going to meet them.

Q You make a habit of calling up a strange man that you

have never met before to ask him why he didn't meet you

at a certain place?

A Make a habit?

Q Starting out to address them in that way?

A I don't know whether I did in that way. I am not in

the habit of calling this here proposition up. I hadn't had

any previous experience of this exact nature.

Q When you first called up Mr. Webb over the telephone

did you ask him if he was acquainted with Mr. Kling?

A I don't know.

Q You didn't mention anything about Mr. Kling?

A No.

Q You hadn't known Mr. Webb or Mr. Kirk prior to that

telephone message had you?

A Except that ]Mr. Kling had given me their names.

Q A stranger, a man that you did not know before, gave

you Mr. Kirk's and Mr. Webb's name?

36 A Yes sir.

Q And he gave you an offer over the telephone and

this number?

A That is right.

Q And you called up their office that night and started

to ask them why they didn't keep the appointment?
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A I would not bo sui*prised but that was the very first

question that came off of m.v dictionary. I felt towards them

just about as irritated as I do towards you.

Q Did you have an appointment with Mr. Webb and Mr.

Kirk on Friday evening last?

A Your Honor, is it necessary to answer that question.

I told him four or five times. I told him four or five times

the nature of that appointment. I think it is an effort to get

me mixed in my date,

THE COURT: This inquiry, we are now engaged in, is

an important matter. The important thing is to get at the

facts. The examination must be conducted with no force or

pauses of irritation, as it is absolutely necessary to get at the

facts. The witness appears to be endeavoring to state the

facts clearly. There seems to be no reason for too severe an

examination, based upon evasiveness. So I would suggest

that we get at the matter more quietably and more peaceably.

Proceed.

Q Well, what else did you say when you called up Mr.

Webb and Mr. Kirk?

A I brought up some such question as what it was that

he wanted to ask about. He said it would be better not to

discuss that; in fact it would be necessary to discuss that per-

sonally as he did not want to mention that over the

phone. He mentioned Mr. Kirk's name and he thought

37 that Mr. Kirk wanted to see me and that he was a

private detective, and several matters like that were

raised at the time that I spoke with him.

Q Did he say anything to you about any law suit or any

litigation that he wanted to see you about?

A Not at that time.

Q When did he first mention the suit in Court?

A When I met him at the saloon, at S. Hyde's saloon, just

about a half hour later than my telephone conversation with

him.

Q Then you did not know from the conversation over the

phone what Mr. Webb or Mr. Kirk wanted to see you for?

A I began to have an idea that it might be for something
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that mij^ht be a little crooked. I did not like the looks of it

very well; but what it was definitely I could not tell, no.

Q You hadn't heard anything about it?

A Oh talk in connection with receiving a circular from

C. D. Hillnian and the fact that the case had l)een set in this

Court. ATTiiough I could not make the dates match, I had

just a lingering suspicion.

Q Well you met those men down in a certain saloon did

you not?

A Yes sir.

Q What did you say to them when you first met them?

A At the time that we met I had no idea that I would be

required to remember the exact words. I don't know what

the first word was; although I think that the first thing that

was said when I came in the saloon was, Mr. Webb was intro-

duced to Van Horn on Mr. Kling's part, whether I said

38 I was glad to meet Mr. Webb or sorry, I don't remember.

Q Y^ou had telephoned him?

A Yes sir.

Q Where did you telephone from?

A Directly across the street from Bolong's saloon.

Q After you had telephoned where did you go?

A Back to Hyde's.

Q That is where you met Mr. Webb and Mr. Kirk is it

not in Hyde's saloon?

A Yes sir, I went up the street and walked a while to

let a half hour slip by.

Q What did you say when you went in the saloon and

found them there?

A They were standing there. I was to meet them at a

quarter of six. I don't know when he got there. I had been

there two or three or four or five minutes, maybe. They were

there to keep the appointment with me that I had made over

the phone for a quarter of six, that I telephoned from Bolong's.

Q You were telephoning up to their oflSce a little while

before that?

A Y>s sir.

Q And they had come down from their oflfice to this saloon?

A Yes sir.
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Q From the time 30U telephoned until the time you met

them where were you?

A 1 walked up First Avenue and went into an office in the

Coleman Building and looked through my. mail box and passed

away the time, and it was between a half hour and 45 min-

utes elapsed between my telephoning and the time that

39 I met him.

C^ \N'ere you in the saloon first or were they there

first?

A At the time I finally met them?

Q Yes sir.

A They were there first then. I had been there when they

were not there, before.

Q How did you recognize them when you met them?

A They were lx>th standing beside Mr. Kling. I had met

Mr. Kling and Mr. Kling introduced me to them. I had no

trouble in that respect.

Q Xow isn't it a fact that you called up Mr. Webb's office

and made an appointment at that time, irrespective of any

other parties on Friday last?

A I don't believe I got that exactly straight.

Q Isn't it a fact that you called up Mr. Webb and told

him that you personally w^anted to see him down at Hyde's

saloon?

A I never told him I wanted to see him personally. He
wanted to see me. I asked him when he wanted to see me.

I did not tell him I wanted to see him at any stage of the pro-

ceedings.

Q When did he tell you before the telephoning that he

wanted to see you? You had never been talking with him?

A When he told you w^hat; I don't understand that.

Q When did Mr. Webb tell you that he wanted to see you

prior to your conversation over the telephone?

A ]Mr. Webb himself never did.

Q How did you know that Mr. Webb wanted to see you?

A Mr. Kling said he did.

Q You did not know Mr. Kling.
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A No. But I don't know you. If you will make a

40 statement to me in the absence of any other informa-

tion, I take that to be reasonably true. He told me
that Mr. Kling wanted,—Mr. Kling told me that Mr. Webb
wanted to see me. I supposed, since he said so, that Mr. "V\V^bb

did.

Q Mr. Kling might have been mistaken too might he not?

A Yes sir.

Q And you did not, when you first called up Mr. Webb,

inquire of him whether or not he wanted to see you, did you?

A I think I first said to him "Why didn't you,—why didn't

you show up there at 4 :30, or why weren't you there at 4 :30",

something of that nature. He said, "I was there at 4:30

promptly, and you was not there". I could not have been

more than five or ten minutes late.

Q Did you mention the fact when you first met Mr. Webb
that you had studied law and had a great deal of knowledge

concerning litigation?

A No sir, not exactly that way. I said I had studied law;

regarding the great knowledge, I don't think I mentioned that.

Q Did you ever study law?

A I did, yes sir.

Q State whether or not you told Mr. Kirk here that you

had studied law?

A Oh yes, I told him I had studied law a little.

Q How did it come up that the conversation drifted toward

the study of law?

A I think I said,—I think it came about through a state-

ment that—that was somewhat round-a-bout. I think he said

"We don't want you to change your opinion. We want to find

out if your opinion is so and so, and then we will make it

square with you". And I said something about, "That

41 is kind of shady", or something like that. He said,

"No, we don't want to change your opinion. We want
you to keep your opinion as it is, if it is satisfactory." I said,

"I have studied law a little bit myself and that looks a little

shady to me". I wanted him to understand that I had studied

law just enough to know that I certainly ought to see that

that is a little bit shadv.
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Q Did you tell liiiii that you were a juror in the Federal

Court?

A 1 don't know whether I told him that or he told me that.

That was mentioned.

Q You don't know whether that was spoken of or not?

A No. The conversation was (juite lonjjj you know. It

covered a ptn'iod of 20 minutes or a half hour.

Q Nothing was said about the Jury then?

A Yes sir; in the event of my being chosen as one of the

Jurors he mentioned it to me, mentioned the matter to me as

being desirable for me to hang the Jury. He mentioned several

times to me that they didn't expect an acquittal. They wanted

to hang the Jury, and the thing they were fighting for was time.

Q Did you ask him what case this was to be in that you

were to sit?

A I put my question in this way, if I remember rightly, I

said, "Isn't that something coming up about a case, what is

it? I said the Hillman case comes off March 28th." There

was some case set for March 28th and I was under the impres-

sion that it was the Hillman case. He said "This matter

comes off in two weeks. That can be started in two

weeks."

42 Q Of all the cases that are to be tried in this Court

the only one you can remember of is the Hillman case,

when you went down there to meet Webb and Kling?

A It is the only one I had knowledge of. It is the only

one I ever heard.

Q Y^'ou had that case in mind when you went there to meet

Webb and Kling?

A Y^'es sir.

Q Y'ou knew down there that it was set for trial?

A No sir, I thought it was March 28th and that the cause

was set for March 28th. I was of that impression when I

got to the District Attorney's ofBce.

Q At the time you went there to meet Webb and Kirk

didn't you know what they wanted?

A No sir.

Q Still you had the case of Hillman in mind when you

went down there to see them?
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A Yos sir I liad hopos this is what they would montion.

I wouhl like to tiud out about it and I was receiving the in-

formation what I hoped inevitably was.

Q How did you happen to know that the ease was set for

March 28th?

A I could not know, because it is not set for the 28th.

Q How did you know when it was set?

A I did not know when it was set. I thought it was set

for March 28th. It seems that my information was incorrect.

I will tell you where I got that information. It was merely

an assumption on my part. I was on duty here as a Juror,

you know, the latter part of last year, and I went to

43 Judge Hauford to get excused, for personal reasons, and
until March 28th, and he laid particular emphasis on

the importance of me returning, because it would be difficult

to secure a Jury,—for March 28th. As I knew he had been in

the City a number of years and knowing considerably of the

surroundings I jumped naturally to the conclusion that it

was the Hillman case he was holding me for the 28th of

March on.

Q Then you were the first person that mentioned about

the Hillman case on Friday last in meeting Mr. Webb and
Mr. Kirk?

A I don't know; maybe I was. In fact I would not be sur-

prised. Yes sir, I put that question to him that way. When
the conversation got to a certain amount he mentioned the

case, saying that it would be of interest. I said "What is it,

the Hillman case for March 28th"? Your Honor, it was my
first inquiry I think.

Q I will ask you if Mr. Kirk didn't tell you that it was
not the Hillman case and that he didn't want to talk about

the Hillman case?

A He didn't say that he didn't want to talk about the

Hillman case. The question I answered was very peculiar

and can be construed in two or three ways. I said, '"What

is it, the Hillman case for March 28th?" He said, "No, this

case is set for early in January. It is within two weeks." He
said, "It would be set for the first week in January''.

Q Isn't it a fact that as soon as you mentioned about the
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Hillinan caso that yon could uiHlcrstand the law, that ^Fr. Kirk

told you that he would have uothing more to do with vou

and that he would not want to see you in regard to

44 any Hillman matter?

A Wliii'h (juestion do you want me to answer, the

question that he would have nothing to do with me, or the

question in regard to the Hillman matter?

Q The question of the Hillman matter and the fact that

you mentioned the Hillman case?

A He did not say that he did not ever want to have any-

thing to do with me, but made another appointment with me,

or indefinitely. Everything was very indefinite at all times.

Q And he denied that it was the Hillman case?

A He said it was not the Hillman case. I mentioned that

it was set for March 28th,—but this case was a criminal case

set in the Federal Court, coming off within the first two weeks

in January. I said the first week in January a minute ago.

It was the first two weeks.

Q How long did you remain with Mr. Webb?
A I was very little with Mr. Webb. I was with Mr. Kirk.

Q Where was Mr. Webb?
A He went in the James Street side of the saloon, in a

box, and stayed there with Mr. Kling.

REDIRECT EXAMINATION.

BY MR. TODD

:

Q This conversation was last Friday?

A Friday evening.

Q Did you say they stated that the case was to be tried

the first few weeks in January?

A The first two weeks; sometime in the first two weeks

in January.

Q The first two weeks in January had already gone?

45 A In February. It was this coming month. I was

wrong,

Q The very next noon you came up to my office and re-

ported the matter to the office?

A Yes sir.
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RECROSS EXAMINATION.

BY MR. FITZPATRICK:

Q You mentioned that the only case that was mentioned

was that it was a case that involved four or five hundred

dollars?

A No; over the telephone Mr. Klinji^, then as I understand,

giving the name of Hamilton, said it was a mere matter of

four or five hundred dollars involved, and worded his expres-

sion very much in that same way.

Q And still Mr. Kling said that you could make four or

five hundred dollars very easy out of that?

A No, he said it was a matter of four or five hundred dol-

lars involved. I said "Involved in what?" and he refused

to say what it was involved in.

(Witness Excused)

46 CHARLES W. COOK, produced as a witness on

behalf of the Government, being first duly sworn, testi-

fied as follows :

DIRECT EXAMINATION.

BY MR. TODD

:

Q Your name please?

A Charles W. Cook.

Q You live in Seattle?

A Yes sir.

Q You are one of the Jurors on the present panel?

A Yes sir.

Q Have you been approached by telephone or conversation

in any way about any case pending in this Court?

A No sir.

Q Nobody has called you up in regard to any case?

A No sir.

Q And nobody has discussed any case with you, pending

in this Court?

A No sir.

Q In no manner?

A No sir.
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Q The only tiling- that you roceivod is a circular through

the mails?

A That is all.

Q You havo received no other mail matter of any kind?

A None whatever.

(Witness Excused)

THE COURT : We will take a recess until 9 :30.

47 January 25th, 1911, 9:30 a. m. case called pursuant

to recess, all parties present, proceedings as follows:

W. H. TYNG, produced as a witness on behalf of the Gov-

ernment, being first duly sw^orn, testified as follows:

DIRECT EXAMINATION.
BY MR. TODD

:

Q Please state you name.

A W. H. Tyng.

Q Mr. Tyng, what is your business?

A Well I have been a janitor, sir.

Q Where?

A Up to the Court house, sir.

Q How long ago was that?

A Well, it has been almost two years. It will be two

years in February.

Q What are you doing now?

A Doing nothing, sir,

Q Who were you employed by last week?

A Well, I was employed by Mr. Kirk and Mr. Webb.

Q Which one of them employed you?

A Well, I suppose botb of them, I suppose; Mr. Webb I

suppose.

Q How did you come to be employed by them? Just state

how you came to be employed by them; only testify as to

them, not as to other people.

A Mr. ^^'ebb met me down to the New York Block and he

asked me to come up and see them.

Q Did you go up to see him?

A I did sir.

48 Q Where did you go to see them?

A Well, in his office, sir, or Mr. Kirk's office.
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Q How did you know where his office was?

A He gave me a card, sir.

Q Have you got that card with you?

(Witness producing card)

A I don't know if that is the right card.

Q That card?

A I don't know whether that is the one that he gave me
at the same phice,

MR. TODD : I offer this card in evidence as relator's ex-

hibit "A".

THE COURT: It will be admitted.

Q After you went up to their office, what took place?

A Mr. Webb asked me to look over a list.

Q Did 3^ou keep a copy of that list?

A No sir I did not.

Q I show you herewith a list.

A I never had that copy sir.

Q I show you

—

A He showed me a copy and said it was an out of town
list; that is all that I know.

Q A copy of a list of what?

A Of the Jurymen.

Q In what Court?

A He didn't tell me.

Q Was Mr. Kirk there at the time?

A No sir.

Q What did he tell you that he wanted you to do?

A He wanted me to go around and get witnesses.

49 Q He wanted you to go around and get witnesses?

A Yes sir.

Q What kind of witnesses?

A Liable to be on the Hillman case.

Q What did he tell you about the Jurymen?
A Well I didn't understand

—

MR. FITZPATRICK: I object to the question as leading.

He has not stated about Jurymen.

Q If anything?

THE COURT : Objection over ruled.

MR. FITZPATRICK: Note an exception.
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THE COURT: Exception allowed.

Q What (lid he tell you about the Jurymen if anything?

A lie told me if I went around and got any Jurymen he

would give lue |100, first, and then he said |50 a few days

afterwards.

Q Did he give you any list of Jurymen to see?

A Yes sir.

Q Have you got that with you?

A Yes sir.

Q Who gave you that?

A Mr. Webb.

Q This gentleman sitting down here?

A Y"es sir.

Q With his hand up to his face?

(No response)

MR. TODD: I offer this list in evidence.

THE COURT : It may be admitted as relator's exhibit "B".

Q Some of those names are checked, who checked them?

A I did sir.

50 Q What did you check them for?

A He told me to go see those people.

Q What were your instructions in regard to seeing those

people, what were you to do?

A I was to get them and bring them to the ofl&ce if I

could handle them in any Avay, shape, or manner.

Q Who gave you those instructions?

A Both of them.

Q Were you employed by them?

A Y^es sir.

Q What were your instructions as to what you were to

tell those Jurymen?

A Well, feel them out, was the kind of expression.

Q "Fell them out" for what?

A Well, to see if they could get them. They wanted me
to get them and bring them up to the office, if they were any

good.

Q If they were any good for what?

A For the case.

Q What did you understand that to mean?
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A I had an idea (hoy were trying to j^et hold of Jurymen,
that is all.

Q Did you «;o out to any of those Jurymen?
A I did not. I went to one house.

Q What house?

A Mr. Cook's.

Q Did 3'ou see him?

A No sir.

Q What did you report to Mr. Kirk & Webb?
A I reported that I went out to the house and I

51 looked at the house, and they had dug up the house

and I could not see anything there; and then I went

down to the Washington Laundry and went around there and
I could not find him.

Q That is where Mr. Cook was said to work?

A Yes sir.

Q Did you go out to see other Jurymen?

A I was told to go out, yes sir.

Q Did you report that you had?

A I did, but I did not go.

Q What other men were employed by Mr. Kirk and Mr.

Webb on this same business?

A I could not tell you sir.

Q Did they make any statement as to whether any other

men were emplo^yed on this kind of business?

A They said there were two of us. They didn't name the

names.

Q That was all you did; you didn't do this work?

A I didn't do the work.

Q But you told them that you did do it?

A Yes sir.

Q Where is there office?

A Well it is part the White Building, the Henry Building?

Q Wliat is their telephone number?

A I don't know if I got it sir.

Q Never mind, if you don't know.

A It is on the card you know. I never used the telephone,

so I don't know.
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Q You don't know anj of the other men that were em-

ployed on this kind of work?

52 A No sir, I don't.

Q They stated to you that there was one other?

A One other besides myself.

Q Now what did they state as to the men whose names

they gave you to look up?

A What names they stated?

Q "What did they state as to those Jurors whose names

they had given you to look up and who you were to look up?

A They told me to go and see Mr. Kelly. I said I went

to see Mr. Kelly, but I did not go near him. And I told them

that he was easy. They said they knew he was easy. ' And
they said for me to let him go, because they had another man
named Shannon, that I was to look for him.

Q They told you they had another man named Shannon

for you to look up?

A Yes sir, they told me they had another man named Shan-

non that I was to look for, and I came around a few days

afterwards and I told them and they said for me to look him

up; and I never went there.

Q In what case did they tell you they were employed?

A They told me in the Hillman case.

CROSS EXAMINATION

BY MR. FITZPATRIOK:

Q Now Mr. Tyng, you say you had a contract with Kirk

and Webb, that you were to receive |50?

A 1100.

Q Did they ever pay you any money?
A They did sir, |12.25 for three days and a half work.

Q Then you were not employed under a specific contract?

A I don't understand what you mean by that.

53 Q You were not employed at the rate of .f50 a man
that you would bring to the office?

A If I got one I was going to get |50 for him.

Q What did they pay you |20.55 for?

A 120.55?
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Q $12.50; what did they pay you that for.

A For fjettino- thorn some stuff I know about Hillman.

Q Thoy did j;ive you iufoniiation about Hillman?

A Yes sir, what anybody could find out.

Q Did they state to you anything in regard to the real

estate association?

A They wanted to know if 1 thought they were against

him, I said yes I thought they were against him.

Q Did they tell you that they were employed by him to

look up the real estate association?

A No sir, they did not.

Q They asked you to get information with regard to the

real estate association?

A No sir, they did not. They told me to go and get the

men that,—if I had that list I could tell you,

Q (Mr. Todd) The list of Jurors?

A Yes sir.

MR. TODD: Showing witness paper.

A I don't know if I could, or not—well, he told me to go

and see one person and I told them that he was in company
with a man that run in this Ward, I forget what his name
is, for Senator. And he said, "Don't go near them, because he

was a friend of Wappy's." That is the way they expressed it.

Q What did they tell you when they were paying you this

$12.55 ; what was that money in payment for.

54 A Considered work, what I told them.

Q Work?
A What I told them.

Q But you didn't get any information for them, did you?

A They got information, yes sir.

Q You didn't see any Jurors personally, did you?

A I didn't know one of the Jurors. I didn't know them.

Q You didn't talk to any Juror in regard to this Hillman

case?

A No sir, I did not,

Q They told you that they were getting evidence for Hill-

man?
A Yes. And they were going to meet Mr. Hillman that

day and he stalled me two or three times in regard to getting
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inv moiu'v and they ^a\(' mo for my work three and a half

days work.

(Witness Excused)

55 SAMl'EL yi. WADE, produced as a witness on be-

lialf of the relator, being first duly sworn, testified as

follows

:

DIRECT EXAMINATION

BY MR. TODD

:

Q State your name in full.

A Samuel M. Wade.

Q You are one of the Jurymen in attendance upon this

Court?

A Yes sir.

Q Have you been called up on the telephone in regard to

any pending cases in this Court?

A No sir.

Q Have you been called up on the telephone lately by any

parties that you didn't know?
A No sir, I don't think so.

Q Has any one talked to you about any pending case in

any manner at all yet?

A No sir.

Witness Excused)

56 CHARLES J. BENSON, produced as a witness on

behalf of the relator, being first duly sworn, testified

as follows:

DIRECT EXAMINATION
BY MR. TODD:
Q State your name?
A Charles J. Benson.

Q You are one of the Jurors in this Court?

A Yes sir.

Q Mr. Benson, has any one telephoned you lately in re-

gard to any case pending in this Court?

A No.

Q Has any one spoken to you?

A No.
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Q Any one tried to scrape any acquaintance lately that

you don't know?
A No sir.

CROSS EXAMINATION

BY MR. FITZPATRICK:

Q You are a Juror in the case here in the United States

Court?

A Yes sir.

Q You live in Seattle?

A Yes sir.

(Witness Excused)

57 A. E. PARTRIDGE, produced as a witness on behalf

of the relator, being- first duly sworn, testified as follows

:

DIRECT EXAMINATION
BY MR. TODD:
Q Please state your name?
A A. E. Partridge.

Q Mr. Partridge you are one of the Jurors in this case?

A Yes sir.

Q You were summoned here for the first of January, I

presume?

A Yes sir, I presume.

Q Has any person telephoned you, or cummincated with

you in any manner in regard to any case pending in this Court?
A No sir.

Q Has any one called you up on the telephone, any person

that you did not know, lately, over the telephone?

A No sir.

Q Or tried to scrape an acquaintance with yon in any
manner?

A No sir.

CROSS EXAMINATION

BY MR. FITZPATRICK:

Q You live in the City of Seattle, do you?

A Yes sir.

(Witness Excused)
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58 A. B. THEM PER, producod as a witness on behalf

of the relator, being first duly sworn testified as follows

:

DIRECT EXAMINATION

BY MK. TODD:

Q Your name is A. B. Tremper?

A Yt^ sir.

Q Y'ou are one of the Jurymen in attendance upon this

Court?

A Y^es sir.

Q Has anyone telephoned you or in any manner communi-

cated with you in reference to any matter pending in this

Court?

A Not with me, no.

Q With whom?

A The next door neighbor.

Q That is, seeking to find information?

A Yes sir.

Q That is all, you learned that through the neighbor?

A Yes sir.

Q No one has telephoned you personally, trying to scrape

up an acquaintance with you yet?

A No sir.

CROSS EXAMINATION

BY MR. FITZPATRICK:

Q Y^ou live in Seattle?

A Yes sir.

Q All you know^ of anybody inquiring about you is through

your neighbors you said?

A Y^es sir.

Q You don't know anything of your own direct knowledge?

A No sir.

(Witness Excused)

59 G. A. COURTNEY^ produced as a witness, on behalf

of the relator, being first duly sworn testified as follows

:
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DIRECT EXAMINATION

BY MR. TODD:

Q Just state j^our name.

A (r. A. Courtney.

Q You live in Seattle?

A Yes sir.

Q You are one of the Jurors in attendance upon this Court?

A Yes sir.

Q Has anyone telephoned you, or in any way communi-

cated with you in reference to any matter pending in this

Court?

A They have not.

Q Has anyone lately called you up on the telephone whom
you did not know?
A No sir.

Q Or tried to scrape up an acquaintance with you?

A No sir, they have not.

(Witness Excused)

MR. TODD : I only have one other witness, I think and

he has been sent for to come. He has been telephoned for,

—

one of the Jurors who was excused.

THE COURT : How soon will he be here.

A He was telephoned about five minutes ago and I pre-

sume he will be here in about five minutes.

61 JOHN W. KELLY, produced as a witness on behalf

of the relator, being first duly sworn testified as follows

:

DIRECT EXAMINATION
BY MR. TODD:
Q Please state your name?
A John W. Kelly.

Q Yon live in the City Mr. Kelly?

A Yes sir.

Q You are a member of the panel of Jurors now in at-

tendance upon this Court?

A Yes sir.

Q I want you to tell the Court who has been talking with

you lately upon any pending cases in this Court?
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A There has not h('<'ii anyhod.v talkin*:: with inc about any

cast's in Court.

(} What conversation liad you had with ^Ir. Shannon hitely?

A Mr. Shannon?

Q Yes sir.

A Who is ^Ir. Shannon?

Q ^Ir. Shannt)n is a constable in one of the Justice Courts.

A None that I am aware of.

Q How often did you see him last week?

A Last week?

Q Yes sir.

A Not at all, I don't believe.

Q Are you sure of that?

A The last time I recollect seeing Mr. Shannon was com-

ing in on a car from home. I live out there on the other side

of Lake Union. I believe that is the last time I spoke to Mr.

Shannon until I saw him in Court here yesterday morn-

61 ing.

Q What was your conversation when you came in

on the car?

A It was during that cold snap of weather; I think it

particularly pertained to weather.

Q What, with reference to your services as a Juror?

MR. FITZPATRICK : I object to the question as leading.

THE COURT: Objection over ruled.

MR. FITZPATRICK: Note an exception.

THE COURT: Exception allowed.

A I don't believe I had any conversation; I don't recollect

any.

Q Y^ou would certainly recollect any if you had, would you

not?

A I think so, yes sir.

Q Has anyone telephoned you lately in regard to any mat-

ter in this Court or leading up to this Court?

A Not directly.

Q To who?

A To my employer, Mr. Bothel Chandler.

Q All you know is what you heard from him?

A Y"es sir.
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Q Nobody tolephoned you?

A Not in rofei'cucc to anything pertaining to Court matters.

Q Nobody has tried to scrape an acquaintance with you

lately?

A No sir, not that I know of. I don't believe there has

been.

Q You had no conversation with anybody relative to any

matter in this Court at all?

62 A Nothing only just amongst the jurors, speaking

about this circular letter; that was only yesterday.

CROSS EXAMINATION

BY MR. FITZPATRICK:

A You live in the City of Seattle?

A Yes sir.

Q Whereabouts in the City do you live?

A 1216 North 45th Street.

(Witness excused)

Mr. Todd) : The Court will take judicial notice, I suppose,

of its own records, to-wit: The files and records in the six

cases pending against Clarence Dayton Hillman, being Nos.

4444 to 4449 inclusive, in the United States District Court for

this District and also of the proceeding in the drawing of the

venire of jurors for this term.

(THE COURT:) The court will take judicial notice of

these matters.

(MR. TODD: I rest.

(THE COURT : Mr. Bailiff, call in the entire list of jurors.

All the jurors are required to be in Court and take these seats.

(Jurors called into the Court Room.)

THE COURT : The jurors will come forward and occupy

the seats inside of the railing.

(Jurors doing as requested)

THE COURT : The jurors will arise and be sworn to make
true answers to such questions as will be asked, touching the

matter now in hearing.

(Jurors sworn to answer the questions.)
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EXAMINATION OF JURORS

BY THE COURT:

Gentlemen, tliere is a case set for trial in this Court for next

Tuesday, entitled the United States of America a<»ainst Clar-

ence D. Hillmau. It is allejjed by the representative of

63 the Government that certain parties have been ap-

proaching; you, or some of you with the intention of

influenciuj; your action in the event that you are drawn to

serve as Jurors upon the trial of that case. Now, none of

you will sit upon that case. This charjje, however, as any

man of intellijxence, of course, immediately recogjiizes is a

matter of very great importance. There is no greater duty ever

imposed upon a Court than to see that the twelve men who
sit for a trial of any case of importance, criminal or civil, enter

upon the trial of that case with no other motive than a deter-

mination to do their duty according to the law and the evi-

dence. Now, I desire to ascertain from each of you, whether

any approach of any kind, directly or indirectly has been made
upon you, either with the direct intention of influencing your

action in the trial of this case, or leading up to any such

thing,—any covert or mysterious approaches, or conversation.

We have already received the testimony of Jurors McCoy, Van
Horn, Cook, Wade, Benson, Partridge, Tremper, Courtney and
Kelly. I do not refer now to the circulars that appear to have

been sent out. I refer to conversations, either over the tele-

phone, or personally, or attempts of any kind to open up a

line of communication with reference to the action of the

Jurors in this case.

Now if there is any one of you who has been approached

directly, or indirectly in that manner, or any manner, now is

the time for him to inform the Court, and I ask each and

every one of you who have been approached in any way, or

who have been made the object of any attempted influence of

any kind, each one of you who has been so affected, hold up
his hand.

64 (Jurors McCoy and Van Horn holding up their hands)

THE COURT : Mr. McCoy, who has already testified.

Those who do not raise their hands, of course, are understood
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to answer "No" to these iu(iuiries that I have addressed. I

understand that there is no Juror, except Mr McCoy who has

been approached or who has been undertaken to be influenced

in any way.

Notliing further with the Jurors.

MR. TODD : I would like to know if anybody has tried to

scrape an acquaintance with them while they have been in

town or while they have been out home?

THE COURT : You may ask.

Q (Mr. Todd) I would like to ask if any of the Jurors

have had anybody approach them lately, apparently trying to

get acquainted with them, or in any way tried to get ac-

quainted with them, by telephone, or otherwise?

(No response)

MR. TODD: The Government rest.

THE COURT: Do you desire further time for the pre-

senting of your case?

MR. FITZPATRICK: If your Honor please, I would like

to have at least a day, as I stated yesterday morning. These

defendants were cited here at 9 o'clock, and I was not re-

tained in the case until about a quarter of 10, and I remained

here all day yesterday, expecting the case to be called, and
haven't had an opportunity to look into the law. In view

of these facts I would like at least a day and a half or two

days before presenting the defendant's side of this case.

THE COURT : The pending matter will be continued until

Saturday morning at 10 o'clock, and in the meantime

65 the defendants will be required to give bail in the sum
of ^2,000 each.

MR. TODD: If the Court please I take it,—were the de-

fendants released last night? I take it that they were re-

leased on a cashier's check last night, and I took that in the

amount of one thousand dollars.

THE COURT: It may be cash bail; but the amount will

be two thousand dollars each, either cash or bond.
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66 THE DEFENSE.

67 PKOCEEDINGS OF JANUARY 28, 1911.

MK. FITZPATKICK: If Your Honor please, in the

case of the United States vs. E. D. Kirk and M. J. Webb, I

desire at this time to interpose a motion for a nonsuit, basing

said motion on the j>round tliat the Government has absolutely

failed to establish the allegations in its petition, by sufficient

evidence to make out a case.

(Discussion and citation of authorities by Mr, Fitzpatrick).

THE COURT. I do not think, :\rr. Fitzpatrick, that I would

be justified in granting this motion on the evidence now in

the case. The motion is denied.

EDWARD D. KIRK, one of the DEFENDANTS, having

been first duly sworn, testified as follows

:

Q (Mr. Fitzpatrick) What is your name?

A Edward D. Kirk.

Q You are a resident of Seattle, Washington?

A Y^es sir.

Q How long have you been a resident of Seattle, Wash-

ington?

A I came to Seattle I think on the 12th day of October, 1909.

Q Where did you reside prior to coming to Seattle, Wash-
ington?

A Kansas City, Missouri.

Q What is your business, Mr. Kirk?

A Well, I am in two different lines of business; I am in

the lumber business, own a saw mill, and I have the

68 detective office.

Q What was your business in Kansas City prior to

coming to Seattle?

A I was claim agent for the Metropolitan Street Railroad

for several years, and I also ran a private detective agency

there.

Q Now, Mr. Kirk, I ask you to state whether or not you

are now or ever have been in the employ of Mr. C. D. Hillman

of this citv?
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A Yes sir, I was.

Q For what were you employed by Mr. C. D. Hillman?

A I was employed to connect, if possible, Tlie Star, of

Seattle, and the Real Estate Association, for the prosecution

of this case that is pending- in the Federal Court.

Q And you were emplo3'ed to gather information as to

whether or not the Real Estate Association was in any way
connected with The Star and this prosecution?

A Yes sir; that is what I was employed for.

Q Now, I will ask you, Mr. Kirk, when was the first time

you met Mr. Hillman?

A I met Mr. Hillman about three or four months ago, the

first time I ever met him. I was trying to buy a tug boat,

had been in the market for one, and I heard that he had one,

and one of his representatives came to see me about it. I

called up their office about this tug boat, and his agent put

a price on it of two or three thousand dollars, and I went

down to look at it. I made two different engagements to go

to see it, and I was busy and I could not get away, and so

one day Mr. Hillman came over to the building in an

69 auto, W'ith his agent, and we got in the auto and went

down to the Duwamish River and looked at the tug.

Q Is that when Mr. Hillman learned that you were in the

detective business?

A I am sure I don't know. I never mentioned the de-

tective business to him, we simply talked business over the

tug. I made him an offer for the tug and it was refused and
that is all there was to it. I never saw Mr. Hillman then

again until sometime about the middle of January, and he

came to my office one day, and I was busy at the time, and
the stenographer came to my door and said there was some
one waiting for me, and I opened the door and saw it was
Mr. Hillman and I told him to take a seat and I would be at

leisure in a few moments, and when I got through I called

Mr. Hillman into the office, and he sat down and told me
what he suspected in regard to the Real Estate Association

and The Star and he wanted me to take the matter up and
hurry it along, because his case was pending and if there was
anything to do further than what he alreadv knew he would
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like for me to «»iv(> him the iuformatioii iiiid liurry it along,

which 1 (lone.

Q Now, ^Ir. Kirk, you li«'ard tho testimony of a certain

juror named Van Horn. When is the first time you saw this

man Mr. VanHorn?

A The first time I ever saw Mr. VanHorn was in a saloon

doAvn in the south end some place. I never was in the place

in my life before, nor never was in it since; I don't know the

people who run it.

Q Did you have any conversations with this Mr. VanHorn
prior to your meeting him in this saloon?

70 A I want to say that I had been troubled for ten

days or more before I ever met this man VanHorn,

calling up my office; the first time I ever heard of him, he

called up the office and said his name was VanHorn and he

wanted to see me. Well, I had met a man by the name of

^"anHorn shortly after I came to Seattle, who was the ad-

vertising agent for the Pantages curtain dowTi here. He came

to my office to see me in regard to some advertising. I never

saw him before and I have never seen him since. He came

to me and told me who he was and said that he was a solicitor

for advertising in regard to this curtain business, and I told

him I had run advertising on curtain for several years back

at ni}' home and never received any result from it and I didn't

care to advertise along that line. He told me he understood

I was from Kansas City, and I told him yes, I was from

Kansas City and I hadn't been here but a short time, the

papers here gave me a little writeup when I first came; and I

asked him if he had any relatives back in Kansas City, and
he said yes, he had an uncle he thought back there w^ho w^as

a congressnmn there on—I think he served tw^o or three dif-

ferent terms, a man that I know^ very well, and he said he

was related to those VanHorns, and I told him that I was not

very close to the old colonel but I had been shooting a great

many times with his nephew.

Q Xow, ]Mr. Kirk, before you go any further, this was the

VanHorn that came up trying to get an advertisement in a

theatre, was it?
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A Yes sir—that is the reason I thought this was the same

Vanllorn that was talking to me over the 'phone and

71 was probably trying to get some more advertising mat-

ter or something of the kind; and I had received num-

erous calls from him, he wanted to see me. The first time he

called me up I asked him why he didn't come to the office

—

no, he wanted to see me and I told him I was busy, the first

time, and the second time he called me up and I said to him,

"Why dodu't you come to the office if you want to see me?"

"Well," he says, "it is a matter that I don't care to appear at

your office." And I said, "Well, what does it pertain to?"

Well, he would not say. W>11, I didn't make any engagement

with him, I never did make any engagement with him. Every

day I would get a telephone call pertaining to that. I never

answered the 'phone myself until I was called to the 'phone,

I never would know who was on the 'phone, and I don't know
yet as it was him, all I know is what he said. And the last

telephone call I got from him, if I remember aright, was on

—

well, I think it was Friday morning or Friday afternoon—

I

think it was Friday afternoon ; I am not so siu'e about it and
I don't want to be positive about it; but Mr. Webb answered

the 'phone—I was busy in the office at the time—and I was
called to the 'phone and Mr. Webb answered the 'phone, and
I said to find out who it was, I was busy, and he came back

and he said "That VanHorn again." I said "You tell Mr.

VanHorn that I am busy and I don't want to talk to him,"

and he said "Well, he wants to see you," and I said, "Well, I

will tell you what you do, you go down and see him and see

what he wants," And he said, "No," he says, "if you know
him go see him, I don't want to go," and I said, "Well,

72 we will go down together." So he wanted to see us

at six o'clock. We left the office—which is my custom
to leave the office—about 5 :30 in the afternoon. I can't recall

whether Mr. Webb was ready to go at this time or not, I think

he was, but at any rate he waited until I got through—I had
a few minutes work to do—and I locked up my desk and put
on my coat and walked down to this place, I didn't know where
it was—he told Mr. Webb where it was and we walked down
there, and there we met this man VanHorn for the first time.
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I had never seen him. And I said to him, "You are not the

Vanllorn I thouiilit it as, I thought it was the Vanllorn who

was advcrtisinjjf solicitor." He says, "Yes, I know of that

Vanllorn, he has got my same name, I have opened his mail

and he has opened mine.'' And I says, "Well, what is it you

want to see us about, Mr. VanHorn?'' And he said, "I want

to see one or the other of you, I don't want to talk to both of

you." I said, "Very well, which one do you want to see?"

And he said, "Well, you will do." So we walked back, and

there are seats on the side of the saloon door and he walked

to the rear seat and he said "I want to talk to one of you

alone." "Very well." We went back and I told Mr. Webb

—

well, I guess ^Ir. Webb was standing there, and if I remember

aright he heard it—I don't know Avhether he did or not, I

never asked him—he said—I took the inside of the seat, and

Mr. Webb had ordered a drink at the bar, and this man took

a drink. There was a drink brought back to me; whether I

drank it or not I don't know, I probably did; but at any rate

we sat there and talked. He said to me—the first thing

73 he said to me when we sat down at this seat, he said,

"Now, Mr. Kirk, I have read law and I have practiced law,

but I am not practicing now, but I know exactly how to qualify

or to disqualify. I am going out on the road next week—

I

want to go—and unless there is something in it that is worth

my while I don't care to sit on this jury." I said, "What jury

are you talking about?" He said, "Why, on the Hillman jury."

I said, "Are you a juror on the Hillman jury?" He said, "Yes,

certainly I am.'' I said, "Good night, I don't want to talk

to you, if you are on the Hillman Jury." Xow, that is the sub-

stance of the conversation that I had with this man VanHorn,
and the facts are he is bothering me for ten days, calling me
up over the 'phone, over the 'phone. Van Horn didn't want
to talk to anybody but me. I never saw him in my life, nor

I never talked to him in my life, but I suppose I have talked

to him over the 'phone—I am not swearing to that, because I

don't know—but that was the name he gave me over the

'phone.

Q Did you leave the saloon immediately after you had
learned he was a juror and looking for money?
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A Yes sir, 1 didu't talk to him a iMiiiutc. lie said to me

—

he took a paper—a newspaper out of liis pocket and he wrote

down on the paper—he first wrote 100, he says, ''I want a

hundred doHars rash now and I want 1150 when the case is

over." "Well," I says, "if you are a juror I don't want to

talk to yon, I have nothinj? to do with this Hillman jury, I

will tell you that." And I left him and I spoke to Mr. A\'ebb

about it not a minute after I left him.

74 What did you tell Mr. Webb at that time?

A I don't remember the exact expression I used, but

I said—the substance of it was this fellow wanted a hundred
^"He wants |250. He is a juror on the Hillman case."

Q And you left the saloon then and

—

A (Interrupting) Yes sir, we went up to the corner

—

Q (Interrupting) Was there anybody else around the sa-

loon there at that time?

A AA'liy, the saloon was full, there was lots of people there,

quite a number; it was about six o'clock and the people were
leaving their offices.

Q Y^ou men went back, at Mr. VanHorn's request, to the

rear end of the saloon?

A Y^'es sir. He was the one that led the way and went
back there. I never was in there in my life.

Q State whether or not you had knowledge that Mr. Van
Horn was a juror in the Hillman case?

A I never knew a thing about it ; the first I knew was when
he told me.

Q State whether or not you ever talked with any juror in

regard to the Hillman case?

A I have never in my life.

Q State whether or not you ever instructed any of your

employes to talk with any juror in the Hillman case?

A I most emphatically did not, no sir. I didn't know who
the jury was, or I don't knoAV yet. I would not recognize a
name on the jury, except these two men who got up here and
testified.

Q Now, you stated that you were employed by ^Mr. Hill
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man to jrathcr evidence in rc.unnl to whotlier or not the

75 Real Estate Association was in anj way back of this

prosecntion. I will ask jou if you are acquainted

with or know Mr. Tyug who testified here for the Government?

A I know him in this way: The tirst time I ever saw Mr.

Tyng is when he called at my office and he asked for me. He
came into the office and sat down and he took a card out of

his pocket and he says, "I know Mr. Webb, but I never have

met you, and Mr. Webb requested me to call at the office."

"Well," I said, "Mr. Tyng, what can I do for you?" He said,

"I have done a little business for Mr. Webb in a matter or

two"—and I knew that he had—I didn't know that he was the

man, I never had met him—and he said that Mr, Webb wanted

him to help him on a matter that we had for investigation.

Before he had a chance to tell me what it was, Mr. Webb came
in tlie office, opened the door and came in, and Mr. Webb
said, "Hello Tyng," he said—then he turned to me and he said,

"Mr. Kirk, this is the man that I spoke to you about." He
said, "Now, this man done some work for me before," naming
the matter, "and I thought it would be advisable to put him

on this case." Well, I said, "Mr. T3'ng, what can you do, how
are you connected up, or what kind of shape are you in to

get us some information?" "Well," he said, "I don't know
what the case is yet." "Well," I said, "this is a case where

we are representing Mr. Hillman in the criminal case that is

pending against him in the Federal Court." "Well," Mr. Tyng
says, "I gave Mr. Webb some information some little time

ago in the matter and I am in a position to get him some in-

formation." "Well," I said, "tell me what position you

76 are in." He says, "My wife is employed on The Star, in

their offices, and I am in a position to get you that

information if The Star is connected with it, and I have some
friends and I have some inside information of certain work
that is being done in Mr. Hillman's offices in The Times Build-

ing, and I can get that matter straightened out and I think

I can get you a pretty good line on it." Now, I had ne\er

said anything to this man Tyng regarding his wages at all- •

those matters are left to Mr. Webb as a rule

—

Q (Interrupting) Now, just a minute, Mr. Kirk: State
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whotliei" or not Mr. Tyiij^' inforiiii'd you tliuL lie th()Uj;lit he

could show that a certain man in Hillman's office was giving

information out of Hillman's office?

A Well, I was coming to that, I will tell that a little later

on, if you permit me to do that; I was leading up to that.

Q Very well,

A What I would like to tell is the conversation that I had

with Mr. Tyng there before he was finally assigned on this

case. Mr. T^ng told me that he also had been connected with

the Board of Health or something here in Seattle and that

he knew a great many people and was well acquainted with

the real estate people, which there was a great many here.

I said to him, "Now, Mr. Tyng, what you tell me in regard

to The Star is all right; what you have told me about Mr.

Hillman's office is all right, as far as it goes, but this is a

matter that comes up in the course of a couple of weeks and

our time is limited in getting this information, and if

77 you will make a special effort to get me this I would
be perfectly willing to pay you a hundred dollars extra

if you will get it and get it so that we can cover the lineup."

He said, "I will go right to work at it right away, Mr. Kirk."

I says, "Very well, Mr. Tyng." That was the information

that I gave to Mr. Tyng and no other. He went to work

—

this was Tuesday afternoon—he went to work on Wednesday
morning, under the instructions from me and nobody else.

He testified that he got them from ^Mr. Webb, but I was the

man that gave him the instructions and nobod}^ else, which

I always do in all cases, if it is of any importance. On the

following day Mr. Tyng came to my office in the morning, 1

think it was about ten or eleven o'clock, and he reported to

me that he had located the man who was connected with Mr.

Todd, whom :Mr. Todd had in Mr. Hillman's office, and gave

me the man's name.

Q Can you

—

A (Interrupting) And some other information.

Q Do you remember the man's name that he told you?

A I don't remember the man's name, but I have it here

(witness refers to paper), and both Mr. Webb and I made
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notes of this as he '•avc it. It was a verbal report and we

siniplv took notes of it, that was all,

Q Were those notes taken down at the time ^Ir. Tyng

—

A (Interrnptinji) At the time that he made his first re-

]K»rt. It was on,— if I rcmeiidxT aright it was Thnrsday. He
went to work on ^^'ednesda^,•. 1 hired him on Tuesday, he

went to woik on Wednesday, and on Thursday he came to

the office and gjave us these verbal reports.

Q Now, you may read those reports taken down at that

time.

78 A These are just notes, they are not complete. I

never did draw them up and I never talked to him

afterwards about it, but I can explain the reason why later

—why I didn't.

The first note he gave was "Hargus is to appear here at

the trial. Mr. Todd has sent some one for him."

Another note I have here—I don't remember now just the

little details of it—"Mr. Todd is taking care of Griffith." I

don't know who Griffith is. I don't know who this man Hargus

is, I never heard of him in my life and I never heard of Grif-

fith, but I suppose maybe Mr. Hillman would understand some-

thing about it.

I have one dated here the 19th : "Man named Palmer is

getting information for Mr. Todd. He plays cards in the

back room with the salesman who is connected with Hillman.

Everything he can find out"—well "find out to Mr. Todd"

I have. "Said he would hang Hillman if he could. Report

that a man by the name of Hargus is in the East and Todd

is trying to locate him. Todd is trying to find where he is

through Palmer."

Q (The Court) In whose handwriting are these notes?

A This is the note that I took down when he made his

verbal report. These are not complete, I just took it as he

was telling it, I made these little notations. "Hargus is to

testify against Mr. Hillman. Rice is no good, he has gone back

on Hillman. Pete is Hillman's friend." I don't know who
Pete is; I don't know who Mr. Rice is; I never heard of them
in my life; I would not know fhem now.

All this is just the verbal report.
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79 "A man by tlic iianie of Sidney, who is ouiployod by

the Appleton Company, is working for .Mr. Tochl and

getting all the information for him."

Now, that is the first report and only report that this man
ever made to me, and it was made in the presence of Mr. Webb,

and ^Ir. Webb has his notations there just about tlie same as

I have.

MR. TODD. Let me see Mr. Webb's notations, please, will

you.

A (Witness produces.)

MR. TODD. Thank you very much.

MR. FITZPATRICK. I desire to introduce that.

MR. TODD. I would like to introduce Mr. Webb's along

with them too, please. That is Mr. Webb's handwriting,

isn't it?

A I suppose it is.

Q (Mr. Todd) You know it is.

MR. FITZPATRICK. Well, wait a minute.

A I find it in the papers. Mr. Webb can answer as to

that.

Q (Mr. Fitzpatrick) Is that your handwriting?

A No sir.

Q And you don't know whose handwriting that is?

A No sir.

Q This here is your handwriting?

A This is mine here.

MR. FITZPATRICK. I desire to introduce that as evi-

dence.

MR. TODD. Put them all in.

MR. FITZPATRICK. (Continuing) As defendants' ex-

hibit "F'.

Paper referred to was received in evidence and marked de-

fendants' exhibit "1".

80 This was Thursday now, this report was made. After

Mr. Tyug had left the office I said to Mr. Webb—I said,

"Mr. Webb, I don't know who this—I don't place very much
confidence in this man Tyng." Well, why?" "Well, now, he is

getting this information oyoy here, as he says, from ^Ir. Hill-

man's office. I don't know whether it is true or not, I dont'
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{-.WO wlictlier it is true or not; wliat wo want him to got is

information from Tlio Star and tliis Keal Estato Association,

ami I am not favorably improssotl with this man and I think

wo had hotter lot him go-" "Well," Mr. Webb said, "I have

known him horo a loni>: while and ho has some .^ood friends

hero and I believe that he is all right." Bnt the next morn-

ing—Saturday, when he came down to the office I discharged

Mr. Tyng and paid him off. I asked him, I said "Mr. Tyng,

how mnch time have you got in?" Eo said, "I have got in

five days." ^'Well,'' I said, "how have you got in five days?"

"Well," he said, "I got in Tuesday, Wednesday, Thursday,

Friday and Saturday." I said, "No, you haven't," I said,

"You came up here on Tuesday and this is Saturday"—this

was Saturday morning. "Well," he said, "I ha^^e been on it

five days," he says, "I am entitled to the day I came up here

to see you, and" he said, "I am entitled to today." I said,

"No, you aren't entitled to it," but I said "now^, Tuesday I will

not pay you for at all, because you came up here yourself on

Tuesday afternoon, but I am willing to give you a half a day,

I will allow you a half a day until noon today, pay you for

the half daj up until noon." He says, "No, I am en-

81 titled to five days." I said, "No, you aren't." I started

to pay him off at the regular pay, |4.00 a day. Mr.

Webb said, "No, he is to only get |3.50 a day." I was going

to give him |14.00. Mr. Webb says, "No, it is |12.25." So

I gave him |12.25 and discharged him. He left the office not

feeling very kindly toward me—I don't know—I just judged

from his actions, he didn't say anything; he said he was en-

titled to five days all right, and that was the mood that he

was in when he left the office. I never saw^ Mr. Tyng after-

wards and he has never had anything to do Avith this case, as

far as I know, since then.

MR. FITZPATRICK. If Your Honor please, I would like

to show, by certain letters that Mr. Kirk has in his possession,

from places where he was employed in the East before coming

here—recommends coming from men who had known him prac-

tically all his life—he has only been in this city a year or so

—

MR. TODD. The letters are not competent. He can state

where he has been, as far as that is concerned.
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THE WITNESS. Well, I am a striin^er here and I don't

know

—

MR. FITZPATRICK. (Interrupting) I would ask the

court's permission, if you would like, to read these letters.

They are not evidence cominj; from Mr. Kirk, but

—

THE COURT. You may do so.

MR. FITZPATRICK. Yes.

THE WITNESS. I don't like to use this kind of letters

in this kind of a case. (Producing letters) Those are just

from attorneys; you can have those, if you want them.

The letters above referred to were received in evidence and

read to the court, same being marked defendants' exhibits "2'',

"3", "4" and "5", respectively.

82 Q (Mr. Fitzpatrick) Now, these were all written

to you at the time you removed from Kansas City to

Seattle?

A Yes.

CROSS EXAMINATION.

Q (Mr. Todd) Whose handwriting is this paper in (hand-

ing paper to witness) ?

A Well, it looks like Mr. Webb's, to me.

Q How long have you been with Mr. Webb?
A 'Sir. Webb has been in my office—Mr. Todd, I can't say

exactly. I have a contract with the Government cutting tim-

ber down on the Reservation and that is the date that he

came in with me, the time that I signed the contract with

the Government.

Q You mean to saj you can't teli whether that is Mr.

Webb's handwriting or not?

A I don't say it is. I say it looks like it, and I suppose

it is.

Q You have been together for months and see his writing

every day?

A No.

Q But can't you testify whether that is his handwriting

or not?

A Yes.

Q That is his writing, isn't it?
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A Vcs.

MK. TODD. I iiilrodncc tliis in ovitlciice, if the court please.

MK. FITZI'ATIilCK. Let me see it.

83 MK. TODD. You produced it. You can't question it.

THE WITNESS. AVliat I wanted to convey, Mr.

Todd, that I didn't see the writinj;

—

MK. TODD. (Interruptinji) Never mind what you wanted

to convey.

MR. FITZPATKICK. Well, it is not Mr. Kirk's handwrit-

ing. I object to this ftoing in as evidence.

THE WITNESS. It is not my handwriting, if that is what

he asks me.

MR. TODD. I offer it as relator's exhibit ''C".

Q {'Sir. Todd) What were your instructions with regard

to the jury, from Mr. Hillman?

A I had no such instructions,

Q What were Mr. W' ebb's instructions?

A Mr. Webb was at the office at the time Mr. Hillman

came in. He can testify to that himself.

Q Wliat were his instructions?

A The instructions was to me, not to Mr. W^ebb. Mr.

W^ebb was present

—

Q (Interrupting) W^hat were the instructions in regard

to the jury, to Mr. Webb?
A There were no instruction in regard to the jury.

Q Where did you get that jury list?

A We were never given the jury list. Never have had it

or never have seen it.

Q Y^ou never had the names of any of the jurors

84 in your office?

A No.

Q Where did Mr. Tyng get the list of jurors then?

A I could not tell you.

Q You are very positive he didn't get it from you?

A Yes.

Q You mean to say he did not?

A I mean to say he did not get any jury list through our

office, that is exactly what I mean.

Q Where did Mr. Webb get his jury list?
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A He never got any jury list.

Q He never got any jury list, he never had the names of

any jurors at all.

THE COURT. Just a moment, Mr. Todd. Proceed a little

more slowly and give the witness an opportunity to answer.

A Mr. Todd, I never saw the jury list.

Q (Mr. Todd) Mr. Webb had it, didn't he?

A And if Mr. Webb had it I don't know it.

Q Where did Mr. VanHorn get your card?

A Mr. VanUorn get our card?

Q Yes.

A I am sure I don't know. He got our names some place,

and probably got our card in the same place he got our names.

Q You remember Mr. VanHorn called you up last Monday
afternoon, don't you?

A No, I don't know as I do.

Q Didn't he call you up and ask you what was doing and you

told him the man hadn't come back from Olympia?
A The last time Mr. VanHorn talked to me was on

85 Saturday morning. Mr. VanHorn called me up the

next morning after our meeting down there in that sa-

loon; that was the last conversation that I had with Mr. Van
Horn.

Q You talked with him Monday afternoon?

A I didn't talk with Mr. VanHorn Monday afternoon.

Q What is your number. Main 3288?

A Yes sir, that is our number.

Q Did not Mr. VanHorn call up 3288 and you answer the

'phone yourself?

A No sir, that is not so.

Q Didn't he say to you "Isn't this Mr. Kirk?"
A Well, he didn't disclose his name, if he did. I don't

know.

Q And he said "This is Van Horn"?
A No, he didn't say that.

Q And you said—he said "What's doing?" And you said

"The man hasn't come back from Olympia."

A Mr. VanHorn called me up Saturday.

Q I am asking about Monday.
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A AN'ell, I siiy iio, he didn't.

Q He <li(lirt?

A No.

Q Y(»ii didn't talk to him Monday- at all?

A If he did I don't know it. He didn't talk about that

matter. The last conversation I had with Mr. Van Horn was

on Saturday, the niornini? after onr nieetinc: at this saloon

down here.

Q Nobody called you up Monday afternoon?

A Oh, I am called twenty times a day, Mr. Todd.

Q And stated their name was VanHorn?
86 A No.

Q And you are sure of that?

A I am sure of it.

Q You were in the office Monday afternoon?

A Yes, I was in the office Monday afternoon.

Q Y'ou were in the office all Monday afternoon?

A I got into the office about fifteen minutes of one o'clock.

Q And you were there all afternoon?

xV No, I was not there all afternoon, I was in and out.

Q Well, when did you first go out?

A I could not tell you. I remember the time I got in, be-

cause I am aware I was away until a quarter of one.

Q Where were you at half past two?

A Well, it is pretty hard for me to say, Mr. Todd. I might

have been in the office, I don't deny being there, because I

might have been there, but I could not say to you

—

Q (Interrupting) Were you in the office from a quarter of

one to two?

A Well, I don't want to say. I don't say I was not or I

don't say that I was. It is pretty hard to say. But I want

to say to you this, Mr. Todd, that I never talked to Mr. Van
Horn, knowingly, on Monday. I will say to you, positively,

that I talked to him on Saturday morning and I told Mr. Van
Horn that I did not care to discuss that matter with him,

and politely requested him not to call up my office any more.

Q Who else did you employ to get evidence besides Mr.

Tvns:?



vs. E. D. KIRK AND M. J. WEKB 63

A Well, I had a man by the name of—I just can't

87 recall his name here, he is—he is a man that was con-

nected with the G. N, here—well, he is one of their old

special agents, I had him on the matter.

Q You don't know the names of the men you emplojed?

A I don't

—

Q (Mr. Fitzpatrick, interrupting) Do you see him in

court here?

A Yes, he is in court here.

Q (Mr. Fitzpatrick) You can't jury recall his name?

A No. I have employed a good many men and I can't

recall their names unless I have

—

Q (Mr. Todd) What was your last address in Kansas

City?

A My last address w^as 325-26-27-28 and 29 New York Life

Building.

Q Give me your residence address?

A My residence address—I had a suburban home.

Q What was it?

A Seventy-fifth and Main Street.

Q Seventy-fifth and Main Street?

A Y''es sir.

Q How long did you live there?

A I lived in Kansas City since '66, up until the day I left

there to come to Seattle; that has always been my home.

Q You mean to sav Mr. Hillman never said anvthina- to

you about a jury, then?

A I mean to say that Mr. Hillman or nobody else can talk

to me about a jury, Mr. Todd. I want you

—

Q (Interrupting) Why did you talk to Mr. VanHorn
then?

A I never talked to ^Er. VanHorn. If you want the man
in this case that was after the money, you grab Mr.

88 Van Horn, Mr. Todd.

Q Why did he report the matter to me then?

A Because he thought I was going to report it; I think

that was the conclusion that he came to.

Q Yes.

A Yes sir, I do, and I believe you think so.
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Q Now, Mr. Kirk, haven't you got the reputation in Kansas

City of beini; one of the best jury fixers in the inichUe west?

A Mr. Tockl, I want to say to you tliis, that I never had

a reputation for anything but what was good.

Q Why did Mr. Hillman go to you then?

A 1 can't tell yoii, I can't tell you.

THE COUKT. This last exhibit will be admitted.

(Paper was marked exhibit "C".)

M. J. WEBB, one of the DEFENDANTS, having been first

duly sworn, testified as follows:

Q (Mr. Fitzpatrick) State your name?

A M. J. Webb.

Q You are connected with the Kirk Detective Agency?

A Yes sir.

Q You are acquainted with C. D. Hillman?

A Yes sir.

Q Now, Mr. Webb, state whether or not your office was

employed by Mr. C. D. Hillman to perform any services?

A Yes sir.

Q What was the nature of that employment.

89 A It was as Mr. Kirk stated.

Q Well, tell the court.

A That he employed us to look up The Star and the Real

Estate Association, to see if they were back of his prosecution

in this case that is pending.

Q Were you present at the time that Mr. Hillman employed

your firm?

A Yes sir.

Q Now, I will ask you, Mr. Webb, to state whether or not

you went down to the Hyde Saloon with Mr. Kirk last Friday

night?

A I did.

Q How did it happen that you two went down to the Hyde
Saloon, please tell the court.

A W>11, this man YanHorn called our office up and I an-

swered the telephone, as near as I can recollect, and he asked

for Mr. Kirk. I immediately called to Mr. Kirk. I believe

he was busy at the time in the other room. And I says, "This
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man VanlTorn is after you again," and he said, "You tell him

I don't want to talk to liini." "Well," I said, "you had better

talk to him yourself." So he did.

Q Did you go down then that evening to the Hyde Saloon

with Mr. Kirk?

A Yes sir.

Q And did you meet INlr. VanHorn there?

A Yes sir.

Q What did Mr. VanHorn say and do in your presence?

A Well, we were there and he walked up and he says,

"You Mr. Kirk?" "Yes, I am Mr. Kirk." "Are you

90 Mr. Webb?" I said, "Yes." "But you are not the

VanHorn," Mr. Kirk says, "that I had in mind, that had

spoken to me some time ago in regard to some soliciting ads

for some curtain, show," and he says, "Well," he says, "I re-

member that VanHorn very well," he says, "he used to open

my mail and I used to open his, and it was a mistake." Very

well. Mr. Kirk says, "What do you want to see us for?" And
he sa^'s, "Well, but I don't want to talk to both of you gen-

tlemen together." "Well, who do you want to talk to, Mr.

Webb or me?'' He says, "I will talk to you all right." So

Kirk turned around to me and he says to me, "Well, Mr.

W>bb he don't care to speak to both of us together." I says

"Very well." So they went back in where they sat down along-

side of the bar or a little waj^s away from it, and I says, "W^ill

you boys have a drink?" Mr. Kirk probably is not accustomed

to the way of doing business around Seattle as well as I am;
I know when they go in and sit down they have a drink. I

don't know what they had. I think they talked there ten or

fifteen minutes or something, I didn't keep no track—account

of it—and Mr. Kirk walked out to me and he says "Webb, do

you know who that man is?" I says "I don't know nothing

about him." He says "He is a juror on the Hillman case."

"Well," I said "is he? What did you say to him?'' He says,

"I cut him that quick," he says, "I don't have nothing to do
with him." I says, "That's all right, let's go home." So we
walked out and went home. I took a car.

Q You are acquainted with Mr. Tyng, are you not?
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A Yes sir.

91 Q How lou<^ have yon known Mv. Tyng?

A I have known Mr. Tyng for a couple of years, I

should judge, or nior(\

Q Did you ever have any conversation Avith him down in

front of the New York Block or at any time?

A Yes sir, yes sir.

Q What did you say to him?

A I said to liim, "Mr. Tyng, are you working?" He says,

"No." I says, "You come up to the office, we have got a matter

we want to talk to you about, and" I says, "I want you to

meet my partner up there." He says, "What time will I be

up?" I saj'S, "You can come up"—I don't know Avhether I

mentioned the hour or not ; anyhow, he was there a little aheaa

of me and he was talking to Mr. Kirk when I came in. but I

understand that he was not there but a short time, and we
went over the facts with him just as Mr. Kirk explained it

here on the stand, and assigned him to the case, and when
we found out he was not getting the information that we re-

quested him to get, Mr. Kirk discharged him.

Q Did Mr. Tyng ever tell you, prior to that meeting, that

his wife was employed on The Star?

A He said his wife was employed on The Star. I don't

know anything in what capacity at all, I never asked him.

Q Did he tell you that he thought he was in a position to

get some information?

A Yes sir.

Q By reason of her being on The Star?

A Yes sir.

Q How long did Mr. Tyng remain in your employ?
92 A Three days and a half, or only three days, but we

allowed him for three days and a half because he

growled and kicked about it.

Q Did he gather any information during those three or

four days?

A Not of any importance, only what he volunteered in re-

gard to somebody carrying news to Mr. Todd.

Q Did he appear as though he was trying to gather any
information?
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A Well, I don't know. One day—we didn't see him at

all one daj'; I don't know what he was tr3Mng to do, I am sure.

Q Did you ever give Mr. Tyng a list of names?

A No sir.

Q During the four dajs he was in your employ?

A No sir.

Q Did you ever tell Mr. Tyng to go out and every juror

he brought to your office you would give him a hundred dollars?

A No sir.

Q Was there any dispute or dissatisfaction when you paid

off Mr. Tyng after the four days employment?

A Yes, there was. He was—he said he was entitled to five

days, and I saj^s "I have got your time." Mr. Kirk says, "Have

you got his time?" I says, "Yes," and I pulled out my little

book and I told him what he had worked and that is what he

would get paid and get paid for no more.

Q How long have you lived in Seattle, Mr. Webb?
A About six years, or seven.

93 Q (Mr. Todd) How long were you on the Se-

attle Police Force?

A Was on the Seattle Police Force, I should judge a year

or more.

Q Why did you leave?

A Why did I leave?

Q Yes.

A I was discharged.

Q What were the charges?

A The charges was not sustained, but I don't just re-

member what they were.

Q What were the charges made against you which the Civil

Service Board sustained?

A The Civil Service Board didn't sustain any charge nor

there is nothing against my record.

Q You were accused of being drunk on beats and associating

with lewd women, weren't you?

A I was, certainly, I was.

Q And that is what you were discharged for?

A Yes sir.

Q You took no appeal to the Civil Service Board?
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A I took an appeal to Mr. Gill, and Mr. Wappenstein

—

Q You took no appeal to the Civil Service Board?

A Mr. (fill advised me to do it, but I didn't do it, for the

simple reason I didn't want to work for Wappenstein,

Q You were satisfied to allow those charges to go unap-

j)ealed from?

A Sir?

Q Y''ou were satisfied to allow those charges to go unap-

pealed from?

A To have a right to appeal to the Civil Service—the

Civil Service list stands—j^ou have to be in the employ a cer-

tain length of time before you can have any recourse to the

Civil Service. If you will look it up, you will find that out.

Q How long ago was that you were fired from the Police

Department?

A I will show you how long it was. Just wait a minute.

Those things can't all come back in a minute, you know. l"ou

are not trying me on that case, that case is settled.

THE COURT. Answer the question, Mr. Webb.
A All right. (Witness refers to paper).

Q (Mr. Todd) Just give the date, that is all I asked

you for.

A I think—I have got it marked here, Mr. Todd, that it

was June 24th; I don't know, I just took the clipping out of

the paper.

Q June 24th last year?

A Yes.

MR. FITZPATRICK. It is just a clipping.

Q (Mr. Todd) Since that time you have been with Mr.

Kirk?

A Pretty much all since that time. I don't know just

exactly when I did go with Mr. Kirk. I think we could look

it up, though, and find out.

Q Where did you get the names of the jurors that you
handed to Mr. Tyng?

A I didn't have the names of the jurors.

95 Q l^ou didn't know the names of any of the jurors,

did you?

A No sir.
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Q Did you tell Mr. Shannon the names of any jurors?

A No sir.

Q Did you talk with Mr. Shannon last week at all?

A I did talk to Mr. Shannon.

Q What did you talk to him about?

A I showed him a list of names that I had.

Q What was that list of names?

A Of people that I thought was connected with the Real

Estate Association; asked Mr. Shannon if he knew any of

them, and he said—he looked over them—he said "No, I don't

know any of them." I said "All right."

Q There was Mr. Kelley's name there?

A I don't know Mr. Kelley.

Q Was Mr. Kelley's name on it?

A I don't know. I suppose it was.

Q Have you got that list?

A I have not, because we would get them new every day.

Q What did you do with the list?

A I don't know.

Q How often did you make report to Mr. Hillman?
A How often?

Q Yes?

A I don't remember just how often. I don't know^ whether
he called every day or every other day.

Q You know a detective agency makes reports every day,

don't you.

A How?
Q You know that detective agency

—

96 A (Interrupting) I could not say as to the time.

Q Yes.

A If we have anything to report, we do.

Q You report anyway, whether you have anything to report

or not?

A Oh, no, we don't. Oh, no.

Q How often did you report?

A I could not tell you.

Q Where are those reports?

A I don't know.

Q You kept copies of them, didn't you?
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A I don't know.

Q AVIm) (Iocs know?

A 1 don't know.

Q Did your stenographer prepare them?

A No sir.

Q Who did prepare them?

A I don't know.

Q Now, this is your handwriting, isn't it (handing paper

to witness) ?

A I could not siiy, Mr. Todd, whether it is or not. I

don't hardly believe it is.

MR. TODD. If the court please, I offer this in evidence.

The court can see, by comparison with the paper already in,

that it is the handwriting of this witness; that the paper

which I now introduce in evidence is the names of different

jurors and information about them, and is in Mr. Webb's own
handwriting.

Paper referred to was received in evidence and marked re-

lator's exhibit "D".

97 Q (Mr. Todd) Now^, didn't you hand that list to

Mr. Tyng?

A I did not.

Q You don't remember handing the list over to Mr. Tyng?

A I say I don't remember handing it to him.

Q That is your handwriting, isn't it?

A I don't think that it is.

Q Will you swear that it is not?

A I will not.

MR. TODD. If the court will take the list of jurors, he

will find out that these are jurors on the panel, with informa-

tion about them.

Q (Mr. Todd) Who gave you that information about those

men?
A What information?

Q Who gave you this information about S. J. Hull?

A I don't know^ anything about it.

Q Who gave you this information about Charles O'Connor?

A I don't know^ anything about it.

Q Who gave you this information about John S. Watrous?
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A T don't know anytliinp: abont it,

Q Who <«avi' you this information about Charles W. Cook?
A I don't know.

Q You don't know?
A No sir.

Q You don't know who handed Mr. IJillman the reports?

A I don't.

Q You don't know where the copies are?

A I don't.

Q Do you know whether you could get me one or not?

A I think Mr. Kirk took care of that part of it.

98 Q Do you know whether you could get me one?

A Could what?

Q Could you get me copies of those reports given to Mr.

Hillman?

A Could I?

Q Yes.

A I don't know whether I could or not.

REDIRECT EXAMINATION.

Q (Mr. Fitzpatrick) The reports are generally made
verbally, are they not?

A Mostly. In some cases they are.

Q Some cases they are verbal and sometimes they are writ-

ten reports?

A Yes sir.

(Witness excused.)

G. U. STROME, produced as a witness on behalf of DE-
FENDANTS, having been first duly sworn, testified as fol-

lows :

Q (Mr. Fitzpatrick) You reside in Seattle, Washington?
A I do, sir.

Q Are you acquainted with Mr. Kirk and Webb?
A I am.

Q State whether or not you ever were employed by
99 Mr. Kirk and Webb?

A I have been part of the time.

Q State whether or not you ever were employed by them
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in re«::anl to n;atluM'in«!: iiifoniiation coiicerninjjc the Real Estate

Association back of the llillnian prosecution?

A I rejKH't to the office even- day or two witli my reports

on work that 1 have (h)ne and p;et a list of new cases. I came

to the office— I think it was on Monday last and— no, it was

—yes, on ^londay last—no, a week a«»o Monday I should have

siiid, and he uave me a list of cases to work on, and among
them \\ as a case whereby I should investigate any connection

or connection if any of the real estate men's association and The

Seattle Star with the Hillman case, and I had special in-

structions on that to get busy as soon as possible and give it

the preference, because it was very much in need.

CROSS EXAMINATION.

Q (Mr. Todd) Mr. Strome, what is 3'our address, please?

A My address is 6I5I/2 Yesler Way,

Q What other name do you go by?

A Well, I go by the name of "Doc" among my

—

Q (Interrupting) I mean when you are out sleuthing and

gunshowiug—what other name?
A I never tell them any other name.

Q You always tell them you are Mr. Strome?

A Yes sir, if I tell them at all.

Q Have you used the name Miller occasionally?

100 A I never did.

Q Or the name Hamilton?

A I never did,

Q Do you use the telephone ever?

A Yes, indeed.

Q Quite often. Now, what did you do about getting this

information about the Seattle Real Estate Association?

A I didn't do a thing. I received the case on the first of

the week, Monday or Tuesday, but as I am not kept busy with

Mr. Kirk and Mr. Webb I take in other cases that I can get.

Q You are a free lance?

A I am a private detective.

Q Free lance—I mean you don't work for any agency?

A I work for anv and all.
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Q Tliat is wliat I moan, exactly. Who did you work for

before you were in the privat(? (h'tcctive buHincss?

A I was on tiie Great Northern Detective force about a

well, all last winter, and with the Transcontinental Passenger

Association the last two summers.

Q Now, did you make daily reports to Kirk and Webb?
A Other reports?

Q Did you make your daily report to them?

A No sir, not at all.

Q How often would you make report?

A I would get a case and I would not make a report on it

until I had completed it, usually.

Q You did not make daily reports?

A No sir.

Q You don't know what their custom was about

101 making daily reports?

A No sir.

Q You don't -know what their custom was about making

daily reports to their patrons?

A No sir, I don't. I never was allowed to be in the office

when any business was transacted. The reason I didn't work

on this case was because I was called to work on the City

Registration Bureau on the 19th; I never had time to spend a

minute on the case.

(Witness excused.)

C. D. HILLMAN, being called at a witness on behalf of the

DEFENDANTS, and having been first duly sworn, testified

as follows:

Q (Mr. Fitzpatrick) Mr. Hillman, you are acquainted

with E. D. Kirk and M. J. Webb, are you not?

A Yes sir.

Q When was the first time you met Mr, Kirk?

A Why, about probably three months ago Mr. Kirk came
down to buy a steam tug I have, and with some other gentle-

men I got acquainted with him in trying to sell him the steam

tug. He came out to the Duwamish Kiver, and showed it to

him; that is how I happened to get acquainted with him.

Q State whether or not, ]Mr. Hillman, you employed !Mr.

Kirk and Mr. Webb to perform any sen'ices for you?
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102 A Yes sir.

Q Tt'll i\\o conrt what tlio natnro of that employment

was,

A I went up to see Mr. Kirk, I don't remember just exactly

how loni; auo it was, I suppose possibly three weeks ago, I

don't know exactly the date, I went back that time to see him

about the tug, to see if he still wanted to buy the tug, and I

saw he was a detective and I employed him to investigate the

frameup that these fellows are getting up against me—The

Seattle Star and three or four men on the lieal Estate Associa-

tion—and I told him to investigate The Star and its motives

for attacking me, and who was putting up the money for this

prosecution, what tirms was interested in it. I told him I was

very much interested, as it meant practically life and death

to me to win this case and I wanted to find out w^ho I was

really fighting. And—well, he said he could undoubtedly

—

he told me that he had been very successful back East and

anything that was legitimate that way, why, he would take

it for me. So I think the next trip up that I took him up, I

went up there, he gave me a little information that I know- he

was working—so that I knew he was really working in my
interest, in regard to the association; he told me about several

things that transpired, told me about several of my men that

was in secret league with Mr. Todd here, and particularly one

or two men that I had fired out of the office because I suspic-

ioned, myself, that they were in league with Mr. Todd and the

Real Estate Association, So—I don't think I seen Mr. Kirk

over about three or four times. I paid him off—well, it

103 was long before these contempt proceedings came up
against me here, I settled with him in full and took a

new tack on the proposition. And he had no instructions at

any time to talk about any juries and he never showed me

—

I never had any jury list to show him and he never—in fact

we never discussed the jury at all; the only proposition we
ever discussed, and the only thing he was ever hired for, was

the Real Estate Association, and he spoke to me about him

having some connections through The Star with one of his men,

he said he was getting some valuable information for me
through The Star, and of course I tried my best to find out
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this party's muno. lie didn't toll iiic it was Mr. Tynp:, li<* didn't

tell me who it was. lie said he had some inside tracks, thouj^h,

on The Star, and after giving me tliis information I knew that

he was working in my behalf. Of course I want to win my
case, and I knew in my own heart where this prosecution was

coming from, and that is why I went to him particularly to

see about the position of the real estate—I don't mean all the

real estate men, I mean certain ones—and he was hired only

for that purpose. Never discussed any jurymen in my pres-

ence at all, there was no talk in regard to the jurymen at all.

Q You felt, Mr. Hillman, that there were some private in-

dividuals who might possibly be back of this prosecution in

some way?

A I would like to go into the details at the time, I would

like to go into the details. I can show, aboslutely, with the

evidence I have got in my pocket, where this whole thing

104 started from; I have got an absolute confession from

the man that started this from the Real Estate Asso-

ciation—the man that was hired by Mr. Todd also, the same

man, where ]Mr. Todd and him went along together and slept

on the ground or stayed on the ground and measured my land

up there. I have got the whole thing, Mr. Todd—have got it

in my pocket, and that is the thing I was discussing with those

witnesses out there in the hall, and I would like to bring it out.

Q Of course that is not necessary.

A I say that is why I hired—was so enthusiastic to get

Mr. Webb to chase this thing down, because I had an absolute

confession, before six witnesses, that this man was hired for

this purpose by the Real Estate Association—worked for them
for several months—went on as a salesman for me—with

money put up either by Mr. Todd or the association—to queer

deals. I got an absolute confession from the man, and I

wanted to get Mr. Webb and Mr. Kirk to get me information

from other sources so that there would be no question regard-

ing this man—this frameup that they are trying to perpetrate

on me.
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CROSS EXAMINATK^N.

Q (Mr. Todd) Have yon «:;ot a sijjncd confossion in yonr

IMx-kcl ?

A I have not got it, no sir, but I have got the confession

with six witnesses to it—the shorthand notes—my shorthand

reiK)rter heard him say so.

Q I ask you if you have a signed confession?

105 A No, I have not got it signed yet, but I will have.

Q We won't bother about it, you can introduce that

on the trial next week.

A We will do so all right.

Q You never had the jury list either, did you?

A Why, I never had a jury—the only jury list I ever saw

in regard to this was in Mr. Burch's ofiice, and I think Mr.

Loreman was in there at the time; that is how you got that

jury list before here. I simply handed the jury list to Mr.

Loreman. I said, "Mr. Loreman, do you know whether any

of these people on here have bought land of us?" And I sup-

posed he took and laid it back on the desk. I never discussed

the jury in my ofiflce or in my mind; I never talked of it in

my office. That jury list was handed to Loreman and—Mr.

Burch had it on his desk there and I handed it to Loreman, I

says, "John, do you know any of these people?" He said "I

know Mr. Grater," and he had others there, and I says, "Mark
off the people that you really know and see if they haven't

bought land of us." And I supposed he took the jury list and

laid it back on the desk in Burch's office. There was no further

discussion about it.

Q Well, tell us what date that was.

A You have made so much out of that, you know; it don't

amount to nothing.

Q What date was that, please?

A Well, I don't remember the exact date. It is in Mr.

Burch's office, though.

Q Well, about what date?

A Well, it is hard for me to specify the exact date ; I

106 don't know.

Q Well, Mr. Loreman testified it was about the 10th

or 12th; was that about correct?
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A Well, I don't really know. I didn't think enough of it

at the time to pay anj' particular attention. It i8 the only

time I ever saw the jury list, at that time.

Q You employed i\Ir. Kirk on the KJth?

A I really don't know that, I don't know. I hardly think

it would nmke any difference what date; it might have been

the 16th and might have been the 10th.

Q It was this month you employed Mr. Kirk, about the

middle of the month?

A I will tell you. I got the checks—I can get the checks

in the bank, that show exactly when I paid him. He has not

been working for me for quite a while.

Q You' laid Mr. Kirk off at noon last Saturday—you laid

off the Kirk Detective Agency last Saturday noon?

A —keep receipts.

Q You hadn't paid them anything up to that time?

A Well, I always paid them for whatever they did.

Q Did they collect from you evei^y day?

MR. FITZPATRICK. That is wholly immaterial, if Your
Honor please, how he paid them or whether they collected from

him.

A There is nothing in my dealings—I would like to have

the court know the whole thing—there is absolutely, nothing

in this proposition at all that is mysterious or suspicious at

all. I think I gave Mr. Kirk |50 down—150 down—he said

he wanted something—he said he had to hire some men,

107 he said from what I told him it was evidently quite a

frameup and he said that he had to hire some men, and
he had connections through The Star—somebody in The Star,

and I was very much interested when he said that and so I

paid him |50 down and told him to go to work on the case,

hire some men, get any evidence that he could that would help

me in the trial to show the plot.

Q Now, you can't recollect the date you saw that jury list?

A I didn't see it over two minutes. I don't remember the

exact date. It was on Mr. Burch's desk. Mr. Burch had a

list of the jurymen. He said that every attorney is entitled

to a list of the jurymen, to know—or a person is—to know who
they are going to be tried before—maybe some enemies of mine
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on the list there. And I sjiys "Is this the list?" And I picked

the list up. Mr. I^oreiuan happened to be in there and I simply

said— I said, "John, look over this list and see if there is any-

body you know." The list was never discussed, it was never

taken by uie up to my office and it was never discussed in there

even ; in fact, my men didn't know anything about the jury

list, to my knowledge.

Q How did ^Ir. Burch get a copy of the jury list then?

A I don't know how he got a copy of it.

MR. FITZPATRICK. I object.

A I didn't know he had a copy or didn't know anything

about it.

Q You heard Mr. Jepson testify on the stand that he got

one from Earnie Batemau?

A No, I didn't hear him say that.

Q Where did Mr. Jepson get one from Earnie Bate-

108 men then—where did Bateman get it?

A To tell you the truth about it, I think that there list

came from your office, through Mr. Palmer. I think you put

it on my desk, through Mr. Palmer, one of your spies in my
office; that it how I think it came there. I think this came

from the same place—from your office.

Q Didn't you hear Mr. Smith testify that he got it from

Earnie Bateman?

A I didn't hear Smith say he got any jury list from Bate-

man. All my men testify they know nothing about the jury

list and had no communication; because they didn't.

MR. TODD. That is all.

THE WITNESS: There is one other statement I made
here yesterday, I would like to have the court understand it;

that is in regard to those circulars: I said that I had five

thousand circulars printed by the Gateway. My testimony

will show I sent out forty-five hundred of them, and I said

I sent out twenty-eight thousand altogether, and I did; but

there was four different kinds of circulars; ten thousand of

those circulars I had printed in the Lumber Exchange—not

this same kind of circulars, different ones, I had four differ-

ent kinds of circulars; I had about sixty thousand altogether;

but these Gateway people, I had five thousand circulars of
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these, and I only sent forty-five hundred of these. The paper

says five hundred this niorninj^; it is a niisstatemeut. I had

five thousand printed, exactly what they said; and I liad four

different kinds of circulars, and I had over sixty thousand

printed originally.

Q (The Court) These other circulars in addition

109 to the five thousand printed by the Gateway Company,

were they exact facsimilies of the Gateway circulars?

A No sir, they were not facsimiles of those, but a lot of

that same matter was on the different circulars; in fact, one

of them, with the exception of the pictures, was practically

the same. The ten thousand I had the multigraph company, in

the Lumber Exchange—there is only one multigraph company

over there, I think it is the fifth or sixth floor—that was prac-

tically identically copied into this last circular; and all of

those ten thousand were sent out when purchased, and I had

about sixty thousand of different kinds of circulars and I sent

out twenty-eight thousand altogether. Forty-five hundred

of these Gateway people—I mailed out four thousand five

hundred; I only had five thousand printed. I told them to

keep the cuts, I would need another five or ten thousand. There

is absolutely nothing to conceal in the transaction, it is open

and above board ; but the way it is brought out it would look

—

he said I sent out twenty-eight thousand circulars and had

only five thousand printed. I had over sixty thousand circu-

lars printed—not the Gateway, no, but a printing company
in tlie same building where I am printed thousands for me

—

not this same kind, but different kinds. I said twenty-eight

thousand. I didn't say twenty-eight thousand of this kind.

Only forty-five hundred of this kind, but twenty-eight thousand

of different kinds since the first of January until now. I have

been doing it for eleven years. I have nothing to conceal

—

the present commotion about me—but there is abso-

110 hitely nothing to conceal in any w^ay. These detectives

were absolutely honorable, for one thing, I know it in

my OAvn heart. I have the absolute evidence, by one of their

own Government witnesses, that this whole frameup was
started by The Seattle Star, by the present man that is run-

ning for mayor—Mr. Billing, by Mr. Hill, president of the
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Keal Estate Association, and by Ole Hanson. Mr. Hill paid

this man in chocks from the association—paid this man, this

liorc detective that was hired to ]>erseciite me and to ("o after

evidence auainst me. The man worked for liim for four solid

months. I know the man well. He is in business over here

on Viriiinia Street. The money was either put up—he said

lie didn't know, by either Todd or by the xVssociation—the

tirst five dollars he paid down on a piece of land. And he

said he didn't care where the land was just as long as he

got in my pocket. He went along on my excursions for only

one reason—to queer deals; he testified so; he told my at-

torney and myself, with five or six witnesses—we had a cer-

tain shorthand reporter down there—that he simply went in

to queer deals. He said several times he came very near mak-

ing a sale, but he would always call the man's attention

casually that there is a large stump on the gTound, maybe
cost four or five hundred dollars to clear the land off, so that

the man would not buy. Hired for that purpose and no other.

That is why I went to work and I hired Kirk and Webb ; that

made me want to get at the bottom of this thing, because I

know what I have been fighting for the last ten years. It is

the same identical people and they are determined to

111 put me out of business merely because I am their op-

position, and for no other reason. That is why I hired

these men.

REDIRECT EXAMINATION.

Q (Mr. Fitzpatrick) Did you ever bring any jury list

into the office of Mr. Kirk and Webb?

A No sir. I never discussed any jury list before them,

absolutely nothing at all. The jury list, I may suggest, came
from either Todd or Palmer there, undoubtedly got it up
themselves and laid one on my desk in my office, simply to

bother this case, to make believe—to show it in the papers and
prejudice my case so that they can get a conviction.

(Witness excused.)

MR. FITZPATRICK. That is our case.
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112 REBUTTAL.

113 J. E. SHANNON, produced as a witness on behalf of

KELATOK, in Rebuttal, having been first duly sworn,

testified as follows:

Q (Mr. Todd) State your full name, Mr. Shannon?

A J. E. Sliannon.

Q You hold what official position in the city of Seattle?

A Constable.

Q You know M. J. Webb, don't you?

A Yes sir.

Q Did he come to you last week to see you?

A He was down there one day, I think it was about Thurs-

day.

Q What did he have to say to you?

A Well, he had a list—I don't know—I could not swear

to how big it was.

Q (Handing paper to witness) He had a list something

like that list of witnesses, testified to as relator's exhibit ^'D",

in the case of United States ex rel Todd vs. Hillman—he had
a list something like that?

A And names on it, and asked me if I knew them.

Q Did you look over the list?

A I glanced over them and I didn't know them.

Q Did you see any name on it that you knew?
A Not a name.

Q That is what you told him?
A Well, yes, I told him I didn't know them.

Q What name did you see that you knew?
A Well, there is a man on there by the name of Kelley.

Q What initials?

A I forget the initials, but he worked upstairs.

Q The Kelley that works in the Comptroller's office?

114 A Yes.

Q You saw his name on that list?

A I knew that by the residence, by the number—I sup-

posed it was him.

Q What was the number given on the list?
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A I forj:;('t. Tt is out my way of living out there.

Q Was that the number the name appeared on the list?

A Yt^.

Q "Kelley, John W., Deputy City Comptroller, 1216 North

Forty-fifth Street, Seattle, West."

A Yes.

Q That was on the list?

A Yes sir.

Q Mr. Kelley is a deputy comtproller in the City Hall?

A Well, he works up in there, I don't know just what

—

Q (Interrupting) I understand you to say you told Mr.

Webb you didn't know any of the names on it?

A I told him that.

Q Why did you tell him that when you knew Mr. Kelley's

name?

A Well, I looked over it and I didn't want to have nothing

to say about it.

CROSS EXAMINATION.

Q (Mr. Fitzpatriek) Mr. Shannon, you don't know whether

the list that Mr. Webb showed you was that list or not?

A No, I don't.

Q The name of "Kelley" is a common name, is it not?

115 A Yes.

Q And there might be another man by the name of

Kelley in this city?

A Y"es sir.

Q Named on that list that was shown you?

A There might be.

Q Y^ou could not swear positive?

A No, the only thing was that number.

Q And you don't know whether that particular list there

is the list that ]Mr. Webb showed you?

A No, I could not swear to it.

Q (Mr. Todd) But the address was Mr. Kelley's address?

A Yes.

(Witness excused.)
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W. H. TYNG, being recalled as a witness on behalf of the

RELATOR, in Rebuttal, testified as follows:

Q (Mr. Todd) I show you herewith a paper marked re-

lator's exhibit "D". Have you ever seen that paper before,

Mr. Tyng?

A Yes sir.

Q Where did you see it?

A I see it in Mr. Webb's oflflce ; he gave it to me.

Q When was that?

A Well, it was either the—might have been either Monday

or Tuesday, I don't know which—no, it was not Monday, it

was either Tuesday or Wednesday.

116 Q Who wrote it down?
A Mr. Webb, sir.

Q In your presence?

A Yes sir.

Q Now, did you report to Mr. Webb and Mr. Kirk, from

time to time last week?

A Sometimes I went there twice a day.

Q Did you report any information of this character: Har-

gus is to appear here at the trial?

A How?
Q Hargus is to appear here at the trial. Did you report

anything about a man named Hargus?

A No sir.

Q Did you report "Todd is taking care of Griffith"?

A No, I didn't.

Q Do you know who Mr. Griffith is?

A No, I don't know him.

Q Did you report anything about a man named Palmer?

A I know Palmer. Yes, I spoke to him about Palmer, yes.

Well, why I spoke to them names there—to the whole of them,

about Palmer and them fellows, I told him about Palmer, yes.

Q You told him about Palmer?

A Yes, I told him Palmer worked for Hillman, that is all.

Q And you told him Palmer worked for Hillman, that is all.

A Yes sir, that is all.

Q Did you tell him Palmer worked for me?
A No sir.
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Q Did you toll tlioiu anything about a man named Uargus?

A That he worked for llillmau.

117 C2 You told him there was a man named Hargus

worked for Hillman?

A Yes sir.

Q Did you tell them there was a man named Rice worked

for Hillman?

A Y'es sir.

Q Did you tell them that he was no good?

A I told them he was no good, yes sir.

Q Did you tell them about Pete?

A I told them he was working for Hillman.

Q Did you tell them he was Hillman's friend?

A Hillman's friend, yes sir.

Q Did you tell them about a man named Sidney?

A I don't know, sir—Sidney—no, I don't know him.

Q Did you report to them Hargus was in the East?

A Hargus in the East? No, I don't think so. I would

not say I did.

Q Have you any relative on The Seattle Star?

A No sir.

Q Did you report to them that you had?

A No sir.

Q Have you ever had a relative on The Seattle Star?

A No sir. Never was in The Star Building in my life.

Q Did you make any investigation of the Real Estate As-

sociation for them.

A No sir, I didn't, sir.

Q Did they ever talk to you about the Real Estate Associa-

tion ?

A They asked me one day about real estate—if I thought

it was anything—there was working against Mr. Hill-

118 man. I told them I didn't know anything about it, sir.

Q Did you advise them that you had any way of

finding out?

A No sir.

Q Did you advise them that you had any way of finding out

about The Star?

A No sir.
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CROSS EXAMINATION.

Q (Mr. Fi (/.pa trick) Now, Mr. Tyng-, do you rcniciulwr

the other day sittiii«»' ou this witness stand, when you said tliat

you were employed to gather evidence by Mr. Kirk and Mr.

Webb?
A I was employed by him, yes sir, both of them.

Q Do you remember when you stated that they were em-

ployed to gather evidence to connect the Real Estate Associa-

tion with this prosecution?

A I didn't say so—that.

Q Did you mention anything about the Real Estate As-

sociation?

A No sir, not here, not in here.

Q What did you mean when you said that all that was told

you was to take this list and go and bring jurors into the of-

fice? Was there anything else said to you?

A To find out if I could get hold of them ; I would get from

a hundred to Mtj—and then they got down to fifty.

Q You were just to get hold of them, locate them?

A Get hold of them and then bring them in there and they

would settle the rest of it.

119 Q But on your direct examination you stated that

you were to get from fifty to a hundred dollars to just

bring them to the ofiice?

A I was to size them up and see if they would come and

then bring them up to the office to them.

Q You never saw any of the jurors?

A I didn't intend to go and see them.

Q You didn't intend to?

A No sir.

Q What did they pay you this 112.15 for, :Mr. Tyng?
A Oh, telling them what I had heard about Hillman.

Q How many days did you work for them?
A They said three days and a half.

Q How much did you get a day when you worked?

A Well, wliat I can get—they paid me three and a half

—

they gave me |12.25.

Q Well, they paid you three and a half dollars for every

day you worked, did they not?
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A Tliov s«ii(l tlic.v (lid, yes.

Q What did tlioy pay you for doing?

A ^Vllat was I doing?

Q Yes, wliat did you do for them?

A I told them—

Q (Continuing) To get this money?

A I told them these names that he asked me about.

Q Wore you four days getting those names?

A Well, no; I knew them for months back.

Q Then you were working on the case to see whether or

not somebody in Hillman's office was giving information?

A No, I want— I didn't understand that word,

what

—

120 Q You had a suspicion that there was somebody be-

traying Hillman in his office, did you not?

A Well, I—I think I told them that there might be some-

body there betraying in Hillman's office, yes.

Q And they wanted to learn who that man was, did they

not?

A I guess they knew it.

Q Well, did they tell you they knew it when you told

them? What did they say when you told them, when you said

somebody in Hillman's office was giving information to The

Star and to Mr. Todd?

A I didn't say anything like that—to The Star.

Q I mean to Mr. Kirk?

A I didn't say anything to Mr. Kirk, anything like that.

Q Did you say anything to Mr. Kirk relative to the em-

ployes in Hillman's office giving information?

A I told them I heard that Palmer was—let's see—I told

them that Palmer would do anything he could to injure Hill-

man ; that is what, I did tell them that.

Q What else did you tell them about the employes in Hill-

man's office, in connection with Mr. Todd's office?

A I can't remember.

Q You don't remember?

A No sir.

Q And you were working four days on this, were you not?

A Well, if you call it four days. They gave me three days

—



vs. E. I). KIRK AM) M. J. WKH15 87

three days and a half; that want any fonr days—three days

and a half they told nie.

Q Did you go around Hillman's office during those three

days?

A I never was in Hillman's office in my life.

121 Where did you go, then, to gather some of this in-

formation?

A I didn't—I knew six months ago.

Q Oh, this is knowledge you had

—

A ( Interrupting) Yes.

Q (Continuing) —in your mind before they employed

you?

A My talk amongst people.

Q Well, how did you get this information, Mr. Tyng?

A Different people telling me all around.

Q Well, can you name some of these people?

(No response.)

Q Isn't it a fact that you represented to them your wife

was employed on The Star?

A I never represented it in my life.

Q Isn't it a fact you told them you could get information

through some employe on The Star?

A I said I knew somebody working in The Star—or know
somebody, but that was months and months ago.

Q Oh, then you did know somebody working on The Star

who might give them information?

A No, no, I told them that they was working on The Star.

I didn't tell them anything of the kind.

Q You thought that you might

—

A (Interrupting) No, I didn't think at all.

Q Well, did you tell them that you would try to get in-

formation from this man?
A No sir, I didn't say so,

Q Then 3'ou did not gather any information for them at

all, did you?

A Well, just about what he asked me about, if I

122 knew those men or if I had heard of any of those men,

and I told him I heard about those men, that is all.
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Q And tlu'v (lischarj-vd you ;it I lie end of three days and

a half or so, didn't they?

A They said they were throu«>h, Mr. llillnum was through

with them for the time beinii.

Q Tokl you that you were not needed any more?

A No, they tohl me to come up every day, come right up

afterwards.

Q Von thoniiht you had more money coming than they paid

you, didn't yon?

A I asked them—no, I didn't say that, I said "All right."

There was a dispute. I thought I went to work on the 16th,

I thouglit they hired me on the 16th, that very night.

Q You were not satisfied with the settlement, were you?

A I didn't say nothing at all, I took their money.

Q You took the money and said nothing?

A That is all.

Q You didn't give them any information, did you?

A They got all they wanted, I guess.

Q They told you they got all they wanted from you?

A They told me they knew that Hillman was guilty and

they wanted to get some evidence against him so that they

could get some money out of him ; that is what they said.

Q You are just imagining a whole lot.

A No, I am not imagining.

Q Well, you didn't think of that before, did you?

A Yes sir.

Q You didn't think of this until just now?

124 A I was not asked to say it.

Q You never told Mr. Todd that before, did you?

A I have never spoken to Mr. Todd only twice today and

about ten minutes before court opened.

{Witness excused.)

ROBERT VANHORN, being recalled on behalf of RE-

LATOR, in Rebuttal, testified as follows:

Q (Mr. Todd) You heard Mr. Kirk's testimony?

A I came in court when he was giving it; I didn't hear

all of it.

Q How many times did you call him up on the 'phone?
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A No, once—oh, Mv. Kirk?

Q Yes.

A I called Mr. Webb once.

Q How many times did you call ^Ir. Kirk?

A I never—I called him up last Monday, about 1 :30.

Q Last Monday. From what ix)int did you call him up?

A From your office.

Q From my office. That was Monday at 1:30?

A Well, one o'clock or 1 :30.

Q AA'ho answered over the 'phone?

A A man who said his name was Kirk, when I asked him.

Q Did you recognize the voice, or not?

A I recognized his voice, yes sir, the same voice I seemed

to recognize from having talked with him a few days

before.

124 Q What was the substance of Avhat he said to you

then?

A I don't reemmber exactly the substance—how the con-

versation went. I asked him about "What's doing?" or I

guess I said "Wliat's doing?" or something very similar to

that, and he said that his man had gone to "Olympia". He
didn't say who the man was, but his man was in Olympia

and would not return until—I don't know when he said he

would return—Wednesday, I think, Wednesday.

Q Did he tell you at anytime not to call him up again?

A Tell me not to call him up?

Q Yes, did Mr. Kirk tell you at any time not to call him

up again?

A I don't ever recollect hearing that.

Q What did he tell you?

A He asked me if—he asked me if I had a telephone num-
ber, I think, asked me if he could get in communication with

me, and I think he said—yes, he asked me if I had any tele-

phone number and I said "Why, only the one Cling used when
he telephoned to me"—I always understood the name to be

"Cling"—and he said "What is it?'' I said "West 451."

Q Tlmt conversation last Monday over the telephone, with

him, was at whose request?

A At yours.
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i} And ill wliost' presence?

A In yonr presence.

ii At that end.

A At that end, yes.

Q You never caUed him up except that one time,—Mr.

Kirk?

A That is tlie only time I ever called Mr. Kirk in my
life.

125 Q And the other time you called up you asked for

whom ?

A The other evening when I called up I was given this

number by a man whom I had always supposed until this

morning to be Mr. Cling—or Tyng, but one—apparently a

different party; he gave me this number and I stejjped across

to Belong's saloon and called and he gave me the name as

Webb. I had never heard of Kirk's name until that time.

Q Do you know another VanHorn in this city, with your

name?
A Oh, a matter of two or three years ago there was a man

here who used to get. my mail sometimes, yes. I think his

name was Robert VanHorn or R. VanHorn.

CROSS EXAMINATION.

Q (Mr. Fitzpatrick) Now, Mr. VanHorn, you say you

called up Mr. Kirk last Monday from Mr. Todd's office?

A I did.

Q You say that you had only called Mr. Kirk up on the

telephone once before that?

A No, Mr. Webb before that.

Q Then last Monday was the first time you ever talked

with Mr. Kirk in his office?

A That is the first time I ever talked with Mr. Kirk know-

ing it was Mr. Kirk.

Q Over the telephone?

A I may have been represented that it was somebody else.

I always understood I was talking with Webb before.

Q You are positive that you would recognize a man's

126 voice the first time you have talked with him over the

'phone, after you had a conversation with him verbally?

I
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A Well, I don't know that I would want to swear to that,

but Mr. Kirk's voice—that his voice has a sound of some in-

dividuality about it; I would come pretty close to it.

Q You are not positive you were talking to Kirk last Mon-

day, you might be mistaken?

A He told me his name was Kirk.

Q And you might be mistaken in the voice?

A The voice was very similar to him ; said that his name

was Kirk.

Q You might be mistaken in the sound of the voice?

A I don't think so.

Q You don't think so. Well, you had never talked with

him before over the 'phone, had you?

A I never had, no.

Q And this is the first time you say you ever talked with

him over the 'phone?

A The first time, yes.

Q And still you are positive it was his voice?

A I am taking one chance in a hundred that I was wrong.

Q (The Court) Mr. VanHorn, have you seen this man
Cling since the interview down in the saloon?

A That is a matter that requires a little straightening out.

I saw this party at Steve O'Brien's saloon and I assumed from

what I heard that his name was Cling. It seems this gen-

tleman Tyng here, whom I possibly might have confused, is

not the party that I saw down there at all, it is some-

127 body whom I have never seen again and never have

seen since that meeting in—later in Hyde's saloon the

same evening.

Q (The Court) At the close of the interview in the Hyde
saloon, how did you leave the matter with Mr, Kirk, what
were the parting statements in regard to dropping the talk

or resuming it?

A Why, I was to see him there again the next morning
at ten o'clock.

Q (The Court) Who suggested that?

A I don't remember. I think the matter came up for

discussion, that is, as to when we would see each other again,
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and tlic time— I don't know which one of us sup;gosted the—

I

w<Mild not be |M>sitiv(' on that.

Q (Tho Court) Did you j^o there at ten o'clock the next

niorninjj;?

A I didn't j^et to town until a little too late, I overslept

in the morning and didn't get there until it was after ten

o'clock when I got there.

Q (The Court) You went to that place?

A Yes sir.

Q (The Court)—You didn't see Mr. Kirk there?

A AYell, there was nobody there at all, as far as I know.

I intended

—

Q (The Court) You haven't since had any talk with Mr.

Kirk except the one over the telephone?

A Yes, that is correct, yes sir.

THE COURT. That is all.

MR. TODD. We rest.

(Witness excused)

TESTIMONY CLOSED.

128 Thereafter, on, to-wit : The 30th day of January, A. D.

1911, the Court made, found, signed and entered its

judgment of conviction in said cause, to each and every part

of which, both as to the facts, and the law, the defendants, by

their counsel excepted in open Court and their exceptions were

allowed. Whereupon, defendants' counsel, D. G. Wooten, Esq.,

who appeared for them, associated with their former counsel

herein, refjuested permission and time in which to file a mo-

tion to vacate and set aside said judgiuent, which was granted.

Thereafter and on the 30th day of January, the defendants and

each of them by their said counsel filed in said Court a mo-

tion to vacate said judgment heretofore entered in said pro-

ceeding and to discharge the defendants and each of them from

any further proceeding herein, which motion is as follows,

to-wit

:

"Come now the above named E. D. Kirk and M. J. Webb,

by their undersigned attorneys, and move the Court to va-

cate and set aside the judgment and order of the Court herein
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made and entered on Jannary, 30, 1911, in the above entitled

proceeding-, and to discharj^c said respondents from furtlier

proeeedinj^s for contempt herein before the Court; and in sup-

port of this motion the following grounds are set forth:

"1. For the reason that the Petition upon which this pro-

ceeding was had and the grounds therein set out on their face

show that the otfense, if an^, alleged against said E. D, Kirk

and M. J. Webb, is not such an offense as is properly pun-

ishable or that can be prosecuted under contempt proceedings,

but that the same is by law properly to be prosecuted and pun-

ished, if at all, by Indictment of a grand jury and after due
trial and conviction by a jury in this Court,

"2. That the Petition on which this proceeding was
129 had on its face fails to show any such offense by said

Kirk and Webb as constitutes contempt under Section

725 of the Revised Statutes of the United States, or under any
other law of the United States, or any rule of this Court.

"3. For the reason that the matters set out in said Judg-

ment do not constitute any contempt of court under the laws

of the United States or under any rule of practice and de-

corum of this Court, and there was and is no jurisdiction in

the Court to hear and try said proceeding or to enter judg-

ment of conviction therein.

"4. For the reason that the proceedings upon which said

judgment is based and founded were and are insufficient to

give the Court jurisdiction to proceed to judgment in said

matter.

"5. For the reason that said judgment and the proceed-

ings supporting the same are void, because not based uix>n

any lawful ground and not done in pursuance of due course

of law.

"6. Because said proceedings and the judgment based upon
them deprived said Kirk and Webb of their constitutional

right to a trial by jury and to an appeal in due course of law,

if convicted, and were and are in violation of the Constitu-

tion and Laws of the United States and not due process of

law.
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"7. Imh' the iH'Msoii that tho said jiulf^iiiont and the find-

iuji:s of fact thoiviii stated to support the same were and are

not supported by the testimony and circumstances shown at

the liearinjjj lierein, and are contrary to such testimony and

to the hiw and facts of the matter.

''To support this motion reference is made to the files and

records in this proceeding, especially to the Petition, the Judg-

ment, and to the Transcript of the Testimony taken at

130 the hearing thereof; and also to the files and records

of this Court in the case of United States vs. C. D. Hill-

man and the proceedings in reference to the summoning of

the venire in said case and for this term of the Court,"

131 And thereafter on the 31st of January, 1911, said

motion was duly argued and presented by Dudley G.

Wooten, Esq., appearing for the respondent and Elmer E. Todd,

Esq., U. S. District attorney appearing for the relator.

Which motion the Court denied, and to which ruling of the

Court the defendants duly excepted.

The court in denying said motion renderred the following

opinion

:

OPINION OF THE COURT

THE COURT : This argument has been a very interesting

one and a very able one. I think, Mr. Wooten, that you have

cited about all the cases that are directly in point, or referred

to them ; or at least all those essential to an understanding of

the Statute.

Now there are two ways that a judge must approach the

decision of a doubtful question of law; one is by the authori-

ties that have already adjudged it, and the second is by reason-

ing. Now first, taking up the question of authorit^^, I find

that Judge Brown, who was at one time District Judge of

Michigan, and later on for several years a member of the

Supreme Court of the United States, has construed this Statute

in favor of the right of the Court to punish for contempt al-

though the transaction takes place at a distance from the place

where the Court is held. I find that Judge Hawley, who for

quite a number of years was practically the fourth judge of



vs. i:, I). KIKK AND M. J. WKHH 95

the Court of Appeals of this Circuit, being tlie Distrift Judge,

who was usually called iu to sit with the Circuit Judges, has

adopted the same view. I find that the Supreme Court

132 of the United States, when it had an opportunity, in

the Cuddy case to adopt the view that is now sug-

gested in behalf of the defendants, declined to do it, although

it left the matter open possibly to further decision so far

as that Court is concerned.

So that, in view of those authorities I would feel that my
humble judgment should not be substituted for the views they

have laid down, unless I felt clear iu the opposite view.

Now, taking the matter aside from the authorities alto-

gether, as one of first impression, and upon the reasoning of

the situation,—the Statute of 1831 is not clear in reference

to the point now presented. In the interpretation of a doubt-

ful Statute the Courts always have regard to the mischief

that the Statute was intended to remedy.

Now we must hold that newspaper publications, of the or-

dinary kind, such as Judge Peck endeavored to punish, are

no longer contempts ; because historically, and taking into con-

sideration the events leading up to the enactment of the Stat-

ute, it must be held that they were left out of this Statute,

and that it must be so construed. Now there is nothing in

the history of this statute that I have ever heard, in any of

the contemporaneous history, the time when it was enacted,

that intended anything further than the taking out the news-

paper features in matters of contempt. Now what does the

Statute say? It says, "Misbehavior in the presence of the

Court, or so near thereto as to obstruct the administration of

justice". Now the bribing of a Juror obstructs the admin-

istration of justice wherever it takes place. If it takes place

it takes place so near as to obstruct the administration

133 of justice. There are certain things that depend for

their contumacious quality upon the place itself, and
certain other things depend upon where the thing takes place.

For instance, a disturbance in the nature of such noises as to

prevent the Court from proceeding with its business, that mis-

behavior depends upon its locality. It must be near enough
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to the Court to liavc a physical ('tliHt iipou tlio Court. But

such a thiuj; as brihin^ a Juror obstructs the admiuistration

of justice irrespective of the locality. I da not sec anything

in this Statute, or in the events leading;- up to its enactment

that was intended to deprive the Court of a power then ex-

isting and wliich was then essential to the preservation of the

powers created. I think anything that was contempt before

tlie enactment of tliat Statute, aside from the newspaper fea-

ture, that was a contempt wherever it occurred and intended

to obstruct the administration of justice, is still a contempt,

no matter where it takes place; because it takes place so near

the Court as to obstruct the administration of justice. That

is, I think, tliat construction of the Statute was meant to cover

the two kinds of contempt: namely, things occurring near

to the Court which, from their physical contact, obstruct the

administration of justice, and things taking place anywhere

which by their very nature regardless of their locality, tend

to obstruct the administration of justice. Xow it is essential,

in my judgment, that Courts should have this power. Sup-

pose they didn't have it? It is true there is a Statute for the

punishment of such offenses, and a person may be indicted

and tried, a person who bribes a Juror, he is then indicted, put

upon trial, he bribes a Juror in the second case, he is

134 indicted again and tried again and on that Juror he is

indicted, and he bribes a Juror in the next case,—it

is very plain that the bribing of a Juror is a thing that wher-

ever it occurs it obstructs the administration of justice; and

that the Court, if he doesn't have the power, a Superior Court,

a Court of general jurisdiction that doesn't have the power

to protect itself without giving a defendant an opportunity

to repeat the offense would fall into disrepute and would no

longer be worthy of the respect that this Court is entitled to.

Now I fully appreciate all that Counsel says in reference

to the right of defendants, accused of crime, to a Jnry trial.

And if the matter in my mind were not perfectly clear, I, of

course, would have the discretion to submit the matter to a

Grand Jury and to the ordinary prosecution. It seems to

me that the matter is perfectly clear; that both on reason

and authority the law covers the offense, and that the pun-
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isliDieiit of this offense imdcr the facts shown here is a duty

that devolves upon the Judj>:e of the Court, and which he has

no right to shirk. And that was the view that I had last

week, and I still retain it.

I don't know whether the order in this case shows that the

misbehavior took place outside of the building and away from

it. If it does not show that, it should show it. If I am mis-

taken as to the law, and if those other Judges who have de-

cided in the same way are mistaken, the defendants should

have the right to raise the point by appropriate proceedings,

and should not be foreclosed of the point by any ^Tongful

statement, or mis-statement, in the order or judgment.

135 If the judgment is not made plain upon that point it

should be made plain.

I hold that the attempt to corrupt a Juror by offers of

mone^' made in the City of Seattle some eight or nine blocks

from the Court room is a contempt of Court and is misbehavior

committed so near to the Court as to obstruct the administra-

tion of justice. That question of law should be open to the

defendants if they want to test the question in another Court.

The motion to vacate the judgment will be denied.

MR. TODD: The judgment simply recites that this took

place in the City of Seattle and near enough to the presence

of the Court as to interfere with the administration of justice.

THE COURT: If they want a modification of the order

that this misbehavior of the defendant took place in the City

of Seattle and near enough to the presence of the Court as to

obstruct the administration of justice, that is the recital.

MR. WOOTEN : If the Court please, I notice in this judg-

ment that E. D. Kirk be imprisoned in the U. S. Penitentiary
at McNeill's Island, or such other place that may hereafter

be designated, for the term of six months. Pending our fur-

ther proceeding in this matter, I say to the Court that it is

our present desire and our purpose to pursue such independent
proceeding, if we can, for the relief of this man. And until

we have determined that I would be glad if the Court would
have him remain here in the County jail. The matter will

be determined in a very short time, and the judgment seems
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to provide or contemplate some dilleieiit disposition of him,

at the discretion of the Court. If he is sent off to the Island

it may be very inconvenient for us; and 1 would like to have

him kepi here a few days.

13G THE COURT: It has been customary to provide for

an alternative place of imprisonment, because, some-

times the place of imprisonment is changed. That is the rea-

son for that. I am inclined to think that your process will

take some time, and that the judgment should be executed

immediately.

:MR. WOOTEN : If we pursue the remedy that I have now

in mind it may be possible that we would be entitled to have

this judgment superceded and a bond given until the matter

can finally be decided. In that event it is absolutely an in-

convenience to send him from here to the Island, not only an

inconvenience to Counsel and to him, but it seems to me it

would be a needless confusion, if he in good faith expects to

prosecute an appeal or writ. And I think, under the decision

of the Circuit Court of Appeals it probably could be appealed

;

but the proceeding is not without difficulty, I know, in cases

of this kind. But I haven't gone fuly into that matter yet;

and it is my present purpose, and that of my associate, to pur-

sue the matter as far as we have any legal rights in the mat-

ter, and while doing that—we shall certainly determine what

we will do,—and whatever is done will be done just as speed-

ily as can be done. My present idea is to seek relief by writ

of habeas corpus. That is a speedy remedy; and, of course,

if that is done, that would be as speedy as possible. It cannot

be delayed very long. The only delay would be in reaching

the proper judge before whom to make the application.

THE COURT: Your application would be to a Circuit

Judge and not to the Supreme Court.

MR. WOOTEN : No, I think not, that is my present idea.

THE COURT : As to defendant Webb you need no order?

MR. WOOTEN : No sir, I don't need any order as to him.

THE COURT : The defendant Kirk will be retained in the

County jail until Saturday of this week.

137 Now, in furtherance of justice and that right may
be done, the defendants and each of them present the
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foivj»<)in<i; as their bill of ox('0])ti()iis in this cause and pray

that the same may be settled, allowed, si<;ned and certilied by

the Judge as provided by law.

LONGFELLOW & FITZPATRIOK.
DUDLEY G. WOOTEN.

Attorneys for Defendants.

I hereby acknowledjie service and receipt of a copy of the

foregoing- Bill of Exceptions this February 9, 1911,

ELMER E. TODD,
U. S. Atty. West. Dist. Wash.

The foregoing proceedings are hereby certified to be true

and to be the Bill of Exceptions and proceedings at the trial

and the whole thereof, in the foregoing and within entitled

proceeding.

Dated March 1, 1911.

GEORGE DONWORTH, Judge.

Indorsed. Defendants Bill of Exceptions. Filed in the U.

S. District Court, Western Dist. of Washington, Feb. 9, 1911.

R. M. Hopkins, Clerk.

Settled and Re-filed in the U. S. District Court Western Dist.

of W^ashington, Mar. 1, 1911. R. M. Hopkins, Clerk.

138 In the District Court of the United States for the

Western District of Washington. Northern Division.

UNITED STATES OF AMERICA, ex

rel. U. S. Dist. Atty.,

Plaintiff,

vs.

No. 4511—Law
Order Settling Bill

E. D. KIRK and M. J. WEBB, \ ^^ Exceptions

Defendants.

This cause having been brought on regularly before the Court

on this March First, 1911, on the application of the above named
Defendants, Plaintiffs in Error, for the settling and certifying

of their proposed r»ill of Exceptions lately filed herein, and
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the tiiuc for M'ttlinj; and certifyiuy, said Kill of Exceptions hav-

ing been extended to this date by agreement of the parties, and

the i)arties having agreed together with respect to the aforesaid

IJill of l']x(('i»ti()ns as tlie same is now i)resented to me, and the

I'hiint ill's amendment as tiled and presented having been duly

embodied in the said proposed bill of exceptions as originally

filed, by amendment thereof on the files with the consent of the

parties and permission of the Court, now, therefore, on motion

of Dudley (r. Wooten, one of counsel for said Plaintiffs in Error;

It is ordered, that the said proposed Bill of Exceptions here-

tofore filed in this cause as the same is now signed and amended

as aforesaid, be, and the same is hereby settled as the true Bill

of Exceptions in this cause, and the same as so settled be, and

now certified accordingly by the undersigned Judge of this

Court, who presided at the trial of this cause, and that

139 said Bill of Exceptions when so certified be filed by the

Clerk.

GEORGE DONWORTH, Judge.

Indorsed: Order Settling & Certifying Bill of Excep-

tions. Filed this First day of March, 1911. R. M. Hopkins,

Clerk.

140 In the District Court of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Plaintiff.

vs.

E. D. KIRK and M. J. WEBB,
Defendants..

No.

Contempt Proceeding

PETITION FOR WRIT OF ERROR

The Defendants, E. D. Kirk and M. J. Webb, above named,
feeling themselves aggrieved by the judgment of the Court,
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made and entered in this cause on the 30th day of January,

IDll, in tlie above entitled proceed in «^% come now l)y Long-

fellow and Fitzpatrick and Dudley (i. W'ooten, their attorneys,

and petition this Court for an order allowing them to prosecute

a writ of error to the Honorable United States Circuit Court

of Appeals for the Ninth Circuit under and according to the

laws of the United States in that behalf made and provided;

and also that an order be made fixing the amount of security

on bail bond which the said Defendants shall give and furnish

upon the said writ of error, conditioned as in cases where

supersedeas or stay of execution is requested.

Respectfully submitted.

LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for the Defendants, E. D. Kirk and M. J. Webb.

Received copy of the within Writ of Error and service of

same admitted this 4th day of Feby., 1911.

v. S. Attorney for West. Dist. of W^ash.

Indorsed : Petition for Writ of Error by Defendants. Filed

in the U. S. District Court, Western Dist. of Washington, Feb.

6, 1911, R. M. Hopkins, Clerk.

141 In the District Cmirt of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF-i

AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Plaintiff.

vs.

E. D. KIRK and M. J. WEBB,
Defendants^^

No. 4511

Contempt Proceeding

ASSIGNMENT OF ERRORS

Comes now the above named Defendants, E. D. Kirk and
M. J. Webb, and file the following assignment of errors upon
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wliicli tli«',v will n'lv u|mhi (heir prosocution of error in the

above eiilill('<l and niiiiiliered cause:

I.

The TTonoral»le District Court erred in entertain in <]j, hear-

inji", and trying- said cause and in i)ronouncing judj^nient therein

for the reason that said proceeding and cause is not author-

ized by any law of the United States and the Court was with-

out jurisdiction to hear and try the same in the manner and

form in which the same was i)resented and prosecuted, and

was without jurisdiction to pronounce the judgment therein

heretofore entered, or any judgment whatsoever, except to

dismiss the same.

All of which will more fully appear from Defendants Bill

of Exceptions.

II.

The Honorable District Court erred in refusing to grant

Defendants motion for a non-suit or dismissal of this pro-

ceeding, which said motion was made on January 28, 1911, at

the conclusion of the direct evidence introduced by the Gov-

ernment in support of the petition of the relator and

142 was based upon the ground that the Government had

absolutely failed to establish the allegations in said

petition by sufficient evidence to make out a case, and record

of which motion is contained in the transcript of the pro-

ceedings herein on page fifty-four (54) of the reporter's notes

of said proceedings.

All of which will more fully appear from Defendants Bill

of Exceptions.

III.

The said Court erred in pronouncing and rendering the

judgment of conviction herein entered on January 30, 1911,

for the reason that said Court was without jurisdiction to

make and enter said judgment and the same was not warranted

or sustained by the testimony of the witnesses introduced and
heard on trial of said cause.
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IV.

The said Court ovvod in rcfusiiif; to j^rant and in denying

tlie defendants motion to vacate and set aside the judgment

of the Court made and entered in said cause on January 30,

1911, and to discharge said respondents from further proceed-

ings for contem])t lierein, wliich said motion was presented,

argued, heard and denied on January 31, 1911, and is as

follows

:

"Come now the above named E, D. Kirk and M. J. Webb,

by their undersigned attorney's, and move the Court to vacate

and set aside the judgment and Order of the Court herein

made and entered on January 30, 1911, in the above entitled

proceeding, and to discharge said Respondents from further

proceedings for contempt herein before the Court; and in

support of this motion the following grounds are set forth

:

1. For the reason that the Petition upon which this pro-

ceeding was had and the grounds therein set out on their face

show that the ofifense, if any, alleged against said E. D, Kirk

and M. J. Webb, is not such an offense as is properly punish-

able or that can be prosecuted under contempt proceedings,

but that the same is by law properly to be prosecuted and

punished, if at all, by indictment of a grand jury and after

due trial and conviction by a jury in this Court.

2. That the Petition on which this proceeding was had on

its face fails to show any such offense by said Kirk and
Webb as constitutes contempt under Section 725 of the

143 Revised Statutes of the United States, or under any
other law of the United States, or any rule of this Court.

3. For the reason that the matters set out in said judg-

ment do not constitute any contempt of Court under the laws

of the United States or under any rule of practice and decorum
of this Court, and there was and is no jurisdiction in the Court
to hear and try said proceeding or to enter judgment of con-

viction therein.

4. For the reason that the proceedings upon which said

judgment is based and founded were and are insufficient to

give the Court jurisdiction to proceed to judgment in said

matter.
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5. For the reasoii that said jiidg:inont and the proceedings

supporting!: the same are void, because not based upon any

lawful «;round and not done in pursuance of due course of law,

(). Hecause said proceedings and the judgment based upon

them deprived said Kirk and Webb of their constitutional

v'lixht to a trial by jury and to an appeal in due course of law,

if convicted, and were and are in violation of the Constitution

and laws of the United States and not due process of law.

7. For the reason that the said judgment and the findings

of fact therein stated to support the same were and are not

supported by the testimony and circumstances shown at the

hearing herein, and are contrary to such testimony and to the

law and facts of the matter.

To support this motion reference is made to the files and

records in this proceeding, especially to the Petition, the

Judgment, and to the Transcript of the Testimony taken at

the hearing hereof; and also to the files and records of this

Court in the case of United States vs. C. D. Hillman and the

proceedings in reference to the summoning of the venire in

said case and for this term of the Court."

All of which will more fully appear from Defendants Bill of

Exceptions.

Wherefore, Defendants, the Plaintiffs in Error, pray that

the Judgment of the Honorable District Court of the United

States for the Western District of W^ashington, aforesaid, be

reversed, and that such directions be given that full force and
efficacy may enure to Defendants by reason of their defense

to this cause.

LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for Defendants (Plaintiff in Error) E. D. Kirk

and M. J. Webb.

Indorsed: Assignment of Errors. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Feb. 6, 1911. R.

M. Hopkins, Clerk.
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144 /// the District Court of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Plaintiff.

vs.

E. D. KIRK and M. J. WEBB.
Defendants.,

No. 4511

Contempt Proceeding

ORDER ALLOWING WRIT OF ERROR

Upon motion of Dudley G. Wooten, Attorney for the above

named Defendants, and upon the filing of a petition for writ

of error and an assignment of errors, it is ordered that a writ

of error be, and is hereby allowed to have reviewed in the

United States Circuit Court of Appeals for the Ninth Circuit

the judgment heretofore entered herein, and that the amount

of bond on said Avrit of error superseding and staying the

execution of the aforesaid judgment is hereby fixed at the

sum of ten thousand dollars as to Defendant Kirk and Twenty-

five hundred dollars as to Defendant Webb.

Witness the signature of the Honorable George Donworth,

Judge of the above named Court, hereto annexed at the No-

vember term of said Court and on, to-wit, the 4th day of Feb-

ruary, 1911, in the City of Seattle, State of Washington, within

said Western District.

GEORGE DONWORTH, Judge.

Indorsed : Order allowing writ of error with Supersedeas

Bond. Filed in the U. S. District Court, Western Dist. of

Washington, Feb. 6, 1911. R. M. Hopkins, Clerk.
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14.') hi thv DUtrht Court of the United t^tatcs for the

Western District of Washington. Northern Division.

THE rXITEI) STATES OF
AMERICA, on the Kelatioii of

Elmer E. Todd, United States At-

torney for the Western District of I No. 4511.

Wasliino-ton, Plaintiff. \ At Law.

vs.

E. 1). KIRK and M. J. WEBB,
Defendants.

BOND ON WRIT OF ERROR—SUPERSEDEAS

Whereas, in the above entitled cause, the Defendants, E. D.

Kirk and M. J. Webb, have applied to the Hon. George Don-

worth, Judge of the above named Court, for the allowance

of a Writ of Error to the Circuit Court of Appeals of the

United States for the Ninth Circuit; and,

W^hereas, said Court has fixed the security which each of

said Defendants shall severally give and furnish in the sum

of Ten thousand (|10,000.00) dollars;

Now, therefore, I, E. D. Kirk, as principal, and the other

subscribers hereto as sureties, jointly and severally acknowl-

edge ourselves held and firmly bound unto the United States

of America in the sum of Ten thousand (|10,000.00) dollars;

Conditioned that the said E. D. Kirk, Plaintifif in Error,

shall prosecute his said Writ of Error to effect, and if he fails

to make his plea good and the judgment of the said Circuit

Court of Appeals for the Ninth Circuit shall be finally ren-

dered against him, he will obey, perform and carry out the

final judgment of said Circuit Court of Appeals of the United

States for the Ninth Circuit, and of this Court, upon said

Writ of Error, and any other judgment and order of

14G said Courts in the above entitled cause, and that he will

be and appear before the said United States District

Court for the Western District of W^ashington pursuant to

such final judgment and the sentence of said District Court

hereinbefore pronounced and entered in said cause.
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In testimony whereof, the said principal and surc^ties have

hereunto affixed their signatures, by their duly authorized

agents and officers as to said sureties, this 0th day of Feb-

ruary, A. D. 1911.

E. D. KIRK.
D. H. MOSS.
M. A. ARNOLD.

Approved this February G, 1911.

GEORGE DONWORTH, District Judge.

UNITED STATES OF AMERICA \

WESTERN DISTRICT OF WASHINGTON I ss.

KING COUNTY.
j

D. H. Moss and M. A. Arnold, the above named sureties,

being duly sworn, on his oath, each for himself and severally,

deposes and says : That he is worth the sum of Ten thousand

(110,000.00) dollars, in his own right, over and above all ex-

emptions under State and Federal laws, real and personal

subject to execution in the State of Washington, in property

liable by law to the amout above specified.

D. H. MOSS.
M. A. ARNOLD.

Subscribed and sworn to before me this February 6, 1911.

(SEAL) E. D. NEUPERT.
Notary Public in and for the State of Washington, residing

at Seattle, Wash.

Indorsed : Bond of Defendant on Writ of Error ( Super-

sedeas) Bond of E. D. Kirk, Deft. Filed in the U. S. District

Court, Western Dist. of Washington, Feb. 6, 1911, R. M.

Hopkins, Clerk.
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147 In the District Couti of the United f>tates for the West-

ern District of Washington. NortJicm Division.

THE rXlTEI) STATES OF AMER-
ICA, ou the Kelatioii of Elmer E.

Todd, United States Attoruey for the

Western District of Washino^ton, No. 4511.

Plaintiff.
I

At Law.

vs.

E. D. KIRK and M. J. WEBB,
Defendants.

BOND ON WRIT OF ERROR (SUPERSEDEAS)

Whereas, in the above entitled cause, the Defendants, E. D.

Kirk and M. J. Webb, have applied to the Hon. George Don-

wirth. Judge of the above named Court, for the allowance of

a Writ of Error to the Circuit Court of Appeals of the United

States for the Ninth Circuit; and,

Whereas, said Court has fixed the security which each of

said Defendants shall severally give and furnish in the sum

of Twenty-five hundred (|2,500.00) dollars;

Now, therefore, I, M. J. Webb, as Principal, and the other

subscribers hereto as sureties, jointly and severally acknowl-

edge ourselves held and firmly bound unto the United States

of America in the sum of Twenty-five hundred (|2,500.00)

dollars.

Conditioned that the said M. J. Webb, Plaintiff in Error,

shall prosecute his said Writ of Error to effect, and if he

fails to make his plea good and the Judgment of the said Cir-

cuit Court of Appeals for the Ninth Circuit Shall be finally

rendered against him, he will obey, perform and carry out the

final judgment of said Circuit Court of Appeals of the United

States for the Ninth Circuit, and of this Court, upon said Writ

of Error, and any other judgment and order of said Courts in

the above entitled cause, and that he will be and appear before

the said United States District Court for the Western Dis-

trict of Washing-ton pursuant to such final judgment

147 and the sentence of said District Court hereinbefore

pronounced and entered in said cause.
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lu testiiiiouj whereof, the said principal and sureties have

hereunto affixed their si j» natures, by their duly authorized

agents and officers as to said sureties, this 6th day of Feb-

ruary, A. D., 1911.

M. J. WEBB.
D. H. MOSS.
M. A. ARNOLD.

UNITED STATES OF AMERICA
Approved this February 6, 1911.

GEORGE DONWORTH, District Judge.

UNITED STATES OF AMERICA,
WESTERN DISTRICT OF WASHINGTON, ^ SS.

KING COUNTY.

D. H. Moss and M. A. Arnold, the above named sureties,

being- duly sworn, each for himself and severally, deposes and

says that he is worth the sum of Twenty-five hundred

(|2,500.00) dollars in his own right, over and above all ex-

emptions under State and Federal laws, real and personal,

subject to execution in the State of Washington and in said

District, in property liable by law^ to the amount above specified.

D. H. MOSS.
M. A. ARNOLD.

Subscribed and sworn to before me this February 6, 1911.

(SEAL) E. D. NEUPERT.
Notary Public in and for the State of Washington, residing

at Seattle, Washington.

Indorsed: Bond of Defendants on Writ of Error (Super-

sedeas.) Bond of M. J. Webb, Deft. Filed in the U. S. Dis-

trict Court, Western Dist. of AVashington, Feb. 6, 1911. R. M.

Hopkins, Clerk.



1 U) UNITED STATES OF AMERICA

14U //' llir I iiital i<t(itcs District Court for the Western

Di.strict of W'dKliini/loii , Northern Didsion, at Seattle.

E. D. KIKK :m(l M. J. WEBB,
Plaintiffs in Error,

VS.

THE UNITED STATES OF AMER- I No. 4511.

ICA, on the Belatiou of Elmer E. f At Law.

Todd, United States Attorney for the

Western District of Washington,

Defendant in< Error.

WKIT OF ERROR.

To the President of the United States, to the Honorable, the

Judge of the District Cowt of the United States for the

Western District of Washington, Greeting:

Because in the records and proceedings, as also in the ren-

dition of the judgment upon a plea which is in the said Dis-

trict Court before you, or some of you, between E. D. Kirk

and M. J, Webb, plaintiffs in error, and The United States

of America on the relation of Elmer E. Todd, United States

Attorney for the Western District of Washington, defendant

in error, manifest error has happened to the great damage,

wrong and degradation of the said E. D, Kirk and M. J. Webb,
plaintiffs in error, as by their complaint and assignment of

errors ajDpears.

We, being willing that error, if any has been, should be duly

corrected and full and speedy justice done to the parties afore-

said, in this behalf do command you, if judgment be therein

given, that then under your seal, distinctly and openly, you

send the records and proceedings before said Court, with all

things concerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this writ, so

that you have the same at the City of San Francisco, in the

State of California, on the first day of March, A. D. 1911, next,

and within thirty (30) days from the date hereof, in

150 the said Circuit Court of Appeals to be then and there

held, that the record and proceedings as aforesaid, being
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inspected, the said Circuit Court of Appeals may cause fur-

ther to be done therein, to correct that error, what of rij^iit

and accordin<j: to the hiws and Constitution of the United

States should be done,

WITNESS the HONORABLE EDWARD DOUGLAS
WHITE, CHIEF JUSTICE of the Supreme Court of the

United States, the 4th day of February, 1911.

(SEAL) R. M. HOPKINS,
Clerk of the United States District Court for the Western Dis-

trict of Washington.

Service of the within writ of error and receipt of a true copy

thereof is hereby admitted this 4th day of February, 1911.

ELMER E. TODD,
U. S. Atty, for Western Dist. of Washington.

Copy of within Writ of Error and service of same admitted

this 4th day of Feby., 1911.

U. S. Attorney for West. Dist. of Washington.

Indorsed : Writ of Error. Filed in the U. S. District Court,

Western District of Washington, Feb. 6, 1911. R. M. Hopkins,

Clerk.

151 In the United States District Court for the Western
District of Washington^ Northern Division, at Seattle.

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error,

vs.

THE UNITED STATES OF AMER- I No. 4511.

ICA, on the Relation of Elmer E. f AT LAW
Todd, United States Attorney for the

W^estern District of Washington,

Defendant in Error.

CITATION IN ERROR.

United States of America, The President of the United States

to Elmer E. Todd, United States Attorney for the West-

ern District of Washington, Greeting:

You are hereby cited and admonished to be and appear at
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the United States Circuit Court of Appeals for the Ninth Cir-

cuit to be lu'ld in the city of San Francisco, in the state of

California, within tliirty (30) days from tlie date of this writ,

to-wi(, on March 1, 1J)11, ])ursuant to a writ of error filed in

the oflQce of the clerk of the District Court of the United

States for the Western District of the State of Washington,

sitting at Seattle, wherein you are plaintiff as relator for

the United States of America, and defendant in error herein,

to show cause, if any there be, why the judgment in the said

writ of error mentioned should not be corrected and speedy

justice should not be done to the parties in that behalf.

^^^^^^the HONORABLE EDWARD DOUGLAS
Wm^f^T^ICE of the United States of America, this 4th

day of J^i-nary, 1911.

GEORGE DONWORTH,
Judge of said Court.

(SEAL) R. M. HOPKINS,
Clerk of U. S. D. C, Western District, Washington.

By Deputy.

152 Received copy of the within Citation in Error and

service of same admitted this 4th day of Feby., 1911.

ELMER E. TODD.
U. S. Attorney for Western Dist. of Wash.

Indorsed : Citation in Error. Filed in the U. S. District

Court, Western Dist. of Washingion, Feb. 6, 1911. R. M.

Hopkins, Clerk.

153 In the District Court of the United States for the West-

ern District of Washington. Northern Division.

UNITED STATES OF AMERICA, on

relation of E. E. Todd, U. S. Atty.

for West. Dist. Wash.,

Plaintiff. >-

VS.

E. D. KIRK and M. J. WEBB,
Defendants.

No. 451L

LAW.
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PRAECIPE FOR TRANSCRIPT OF RECORD

To the Clerk of the United states District Court:

In the above entitled cause, you w ill please prepare Trans-

cript of the Record, to be filed in the office of the Clerk of the

United States Circuit Court of Appeals, Ninth Circuit, under

the \sv'\t of Error heretofore perfected to said Court; and

include in said Transcript the following papers on file herein:

1. The Petition of Relator.

2. Judgment of the Court.

3. Order Modifjdng the Judgment.

4. Defendants Motion to Vacate Judgment of Court.

5. Bill of Exceptions.

6. Order Settling and Certifying Bill of Exceptions.

7. Petition for Writ of Error.

8. Assignment of Errors.

9. Order Allowing Writ of Error.

10. Writ of Error. (Copy)

11. Writ of Error. (Original)

12. Citation in Error. (Copy)

13. Citation in Error. (Original)

154 14. Bond on Writ of Error. (2 bonds, 1 for each

deft.)

15. Praecipe for Transcript.

16. Certificate of Clerk to Transcript of Record.

LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for Defts. (Plfifs. in Error)

Indorsed: Praecipe for Transcript of Record. Filed this

First day of March, 1911, R. M. Hopkins, Clerk.
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155 hi the United Slaica District Court for the \Veste7ni

iJistrict of Washinyton, Northern Division, at kieattle.

E. D. KIRK and M. J. WEBB,
rlain tiffs in Error,

VS.

TKE UNITED STATES OF AMEK- I
No. 4511.

lOA, oil the Kelatiou of Elmor E. f AT LAW.
Todd, United States Attorney for tlie

Western Division of Washington,

Defendant in Error.

WKIT OF ERROR.

To the President of the United t:itates, to the Honorable, the

Judge of the District Court of the United States for the

M estern District of Washington, Greeting:

Because in the records and proceedings, as also in the ren-

dition of the judgment upon a plea which is in the said Dis-

trict Court before jou, or some of jou, between E. D. Kirk

and M. J. Webb, plaintiffs in error, and The United States

of America on the relation of Elmer E. Todd, United States

Attorney for the W^estern District of Washington, defendant

in error, manifest error has happened to the great damage,

wrong and degradation of the said E. D. Kirk and M. J. Webb,
plaintiffs in error, as by their complaint and assignment of

errors appears.

We, being willing that error, if any has been, should be

duly corrected and full and speedy justice done to the parties

aforesaid, in this behalf do command you, if judgment be

therein given, that then under your seal, distinctly and openly,

you send the records and proceedings before said Court, with

all things concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the City of San Francisco,

in the State of California, on the first day of March, A. D.

1911, next, and within thirty (30) days from the date

156 hereof, in the said Circuit Court of Appeals to be then

and there held, that the record and proceedings as afore-
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said, beinjij inspected, the said Circuit Court of Appeals may
cause fnrtlior to be done therein, to correct that error, what

of right and according to the hnvs and Constitution of tlie

United States should be done.

WITNESS tlie HONOKABLE EDWARD DOUGLAS
WHITE, CHIEF JUSTICE of the Supreme Court of the

United States, the 4th day of February, 1911.

(SEAL) R. M. HOPKINS,
Clerk of the United States District Court for tlie Western

District of Washington.

Service of the within writ of error and receipt of a true

cop}' thereof is hereby admitted this 4th day of February, 1911.

ELMER E. TODD,
U. S. Atty. for Western Dist. of Wash.

157 Received copy of the within Writ of Error and ser-

vice of same admitted this 4th day of Feb., 1911.

U. S. Attorney for West. Dist. of Wash.

Indorsed : Writ of Error. Filed in the U. S. District Court,

Western District of Washington, Feb. G, 1911. R. M. Hopkins,

Clerk.

158 lu the United States District Court for the Western

District of Washington, Northern Division, at Seattle.

E. D. KIRK and M. J. WEBB,
Plaintijfs in Error,

vs.

THE UNITED STATES OF No. 4511.

At Lavi'.AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Defendant in Error.

CITATION IN ERROR.

United States of America, the President of the [^nited States

to Elmer E. Todd, United States Attorney for the Western

District of Washington, Greeting:

You are hereby cited and admonished to be and appear at
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the United States Circuit Court of Appeals for the Ninth Cir-

cuit to be held in the city of San Francisco, in the state of

Californi;!, williin tliirt.v (30) days from the date of this writ,

to-wit, oil .Mjurli 1^ lini, pursuant to a writ of error filed in

the otfice of the clerk of the District Court of the United States

for the Western District of the State of Washington, sitting

at Seattle, wherein you are plaintiff as relator for the United

States of America, and defendant in error herein, to show

cause, if any there be, why the judgment in the said writ of

error mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness the Honorable Edward Douglas AVlTTie, .Tu^icK.of

the United States of America, this 4th day of February, 1911.

GEORGE DONWORTH,
Judge of Said Court.

(Seal) R. M. HOPKINS,
Clerk of U. S. D. C, Western District, Washington.

By Deputy,

159 Received copy of the within Citation in Error and

service of same admitted this 4th day of February, 1911.

ELMER E. TODD,
U. S. Attorney for Western Dist. of Wash.

Indorsed: Citation in Error. Filed in the U. S. District

Court, Western Dist. of Washington, Feb. 6, 1911. R. M.

Hopkins, Clerk.

160 In the District Court of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, L. -^^ ^^^-^

Plaintiff and Defendant in Error.

vs.

E. D. KIRK and M. J. WEBB,
Defendants and Plaintiffs in Error
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CLERK'S CERTIFICATE TO TRANSCRIPT OF RECORD

UNITED STATES OV AMERICA
WESTERN DISTRICT OF WASHINGTONs-I

I, R. M. Hopkins, f^erk of the Distrift Court of the United

States, for tlie W^estern District of Washington, do hereby

certify tlie forenoiiio- One Hundred twenty-four (1-4) printed

pages, numbered from 1 to 12,4 inclusive, to be a full, tru(;

and correct copy of the record and proceedings in the above and

foregoing entitled cause as is called for by the Praecipe of the

Attorneys for Defendants and Plaintiffs -in Error as the same

remain of record and on file in the office of the Clerk of the

said Court, and that the same constitutes the return to the

Writ of Error received and filed in the office of the Clerk of

the said District Court on February G, 1911.

I further certify that I annex hereto and herewith transmit

the original Writ of Error and Citation in said cause.

I further certify that the cost of preparing and certifying

the foregoing return to Writ of Errors is the sum of -Ifsi 88.00

and that the said sum has been paid to me by Dudley G. Wooten,

Esq., of counsel for Defendants and Plaintiffs in Error.

IN TESTIMONY WHEREOF, I have hereunto set my hand
and affixed the seal of said District Court, at Seattle, in said

District, this 4th day of April, 1911.

(Seal) R. M. HOPKINS, Clerk.

161 In the District Court of the United States for the

Western District of Washington. Northern Division.

At Seattle.

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error.

vs.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Defendant in Error.

>
No.4511

At Law
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WRIT OF ERROR

7'o the PnsUJcut of the United States, to the Uonorahle the

Ju(h/r of flic District Court of the United States for the

Western District of Washington, Greeting:

Because in the records and proceedings, as also in the ren-

dition of tlH' judfjinont n])on a pica which is in the said District

Court before yon, or some of jon, between E. D. Kirk and M.

J. Webb, Plaintiffs in Error, and The United States of America

on the relation of Elmer E. Todd, United States Attorney for

tlie Western District of Washington, Defendant in Error, mani-

fest error has happened to the great damage, wrong and degra-

dation of the said E. D. Kirk and M. J. Webb, Plaintiffs in

Error, as by their complaint and assignment of errors appears.

We, being willing that error, if any has been, should be duly

corrected and full and speedy justice done to the parties afore-

said, in this behalf do command you, if judgment be therein

given, that then under your seal, distinctly and openly, you

send the records and proceedings before said Court with all

things concerning the same, to the United tSates Circuit Court

of Appeals for the Ninth Circuit, together with this writ, so

that you have the same at the City of San Francisco,

162 in the State of California, on the First day of March, A.

D. 1911, next, and within thirty (30) days from the

date hereof, in the said Circuit Court of Appeals, to be then

and there held, that the record and proceedings as aforesaid,

being inspected, the said Circuit Court of Appeals may cause

further to be done therein, to correct that error, what of right

and according to the laws and constitution of the United States

should be done.

Witness the Honorable Edward Douglas White, Chief Justice

of the Supreme Court of the United States, the 4th day of Feb-

ruary, 1911.

(Seal) R. M. HOPKINS,

Clerk of the United States District Court for the Western

District of Washington.
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Service of the witliiu Writ of Error and receipt of a true

copy tliereof is liereby admitted this 4th day of February, 1911.

ELMEK E. TODD,
U. S. Atty. for Western Dist. of Washington.

Keceived: copy of the within AVrit of Error and sen ice of

same admitted this 4th day of Feby., 1911.

U. S. Attorney for West. Dist. of Wash.

Indorsed : Original. No. 4511. At Law. In the District

Court of the United States, Western District of Washington,

Northern Division. E. D. Kirk and M. J. Webb, (Defendants)

Plaintiffs in Error, vs. United States of America, on Relation

of E. E. Todd, U. S. Atty. for West. Dist. Wash., (Plff.) De-

fendant in Error. W'rit of Error. Filed in the U. S. District

Court, Western Dist. of Washington, Feb. 6, 1911. R. M. Hop-
kins, Clerk. Longfellow & Fitzpatrick-Dudley G. Wooten.
Suite No. 033 Pioneer Bldg., Seattle, Wash. Attorneys for

Plffs. in Error (Defts.)

163 In the District Court of the United States for the

Western district of Washington. Noi'thern Division.

At Seattle.

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error.

vs.

THE UNITED STATES OF I No. 4511
AMERICA, on the Relation of

f At Law
Elmer E. Todd, United States At-

torney for the Western District of

Washington, Defendants in Error

CITATION IN ERROR

United States of Atnerica, The President of the United States to

Elmer E. Todd, United States Attorney for the Western
District of Washington, Greeting:

You are hereby cited and admonished to be and appear at

the United States Circuit Court of Appeals for the Ninth Cir-
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ciiit lo 1k' licltl ill tlu' Citv t)f Sail Fraucisco, in the State of

Caliloruia, within thirty (30) (hiys from the date of this Writ,

to-Nvit, on .March 1, 1J)11, pnivsnant to a Writ of Error filed in

the ottice of the Clerk of the District Court of the United States

lor I lie Western District of the State of Washington, sitting

at Seattle, wherein vou are IMaintitt" as IJelator for the United

States of America, and Defendant in Error herein, to show

cause, if any there be, why the judgment in the said Writ of

Error mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

AN'ituess the Honorable Edward Douglas ^^'h^fe, Justic?

of the United States of America, this 4th day of February, 1911.

(Seal) GEORGE DONWORTH,
Judge of Said Court.

R. M. HOPKINS,
Clerk of U. S. D. C. Western District of W^ashington.

By Deputy.

Received copy of the within Citation in Error and service of

same admitted this 4th day of Feby., 1911.

ELMER E. TODD,
U. S. Attorney for Western Dist. of W^ash.

Indorsed : Original. No. 4511. At Law. In the District

Court of the United States, Western District of Washington,

Northern Division, E. D. Kirk and M. J. W^ebb, Plaintiffs in

Error, vs. United States of America, on Relation of E. E. Todd,

U. S. Att}'. West. Dist. Wash., Defendant in Error. Citation

in Error. Filed in the U. S. District Court, Western Dist. of

Washington, Feb. 6, 1911. R. M. Hopkins, Clerk. Longfellow

& Fitzpatrick-Dudley G. Wooten, Suite No. 633 Pioneer Bldg.,

Seattle, Wash. Attorneys for Defendants.
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IN THE UNITED STATES

Circuit Court of Appeals
FOR THE NINTH CIRCUIT

SEATTLE

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error,

vs.

THE UNITED STATES OF AMERICA, on \) No.
the Relation of Elmer E. Todd, United

States Attorney for the Western District

of Washington,

Defendant in Error.

Upon Writ of Error |o the United States District Court

for the Western District of Washington,

Northern Division

Brief for Plaintiffs in Error

STATEMENT OF THE CASE.

This Writ of Error is prosecuted to review and

reverse a judgment of conviction for Contempt of Court,

made and rendered by Hon. George Donworth, District

Judge, in the United States District Court, at Seattle, on
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Jauiiary 30, 1911. {Trans., pp. 3-6.) The judgment was

rendered, after trial, upon a Petition filed by the District

Attorney under Section 725 of the Revised Statutes, al-

leging substantially that the plaintiffs in error (defend-

ants below) had been guilty of contempt of court, in that

they had approached and talked to certain veniremen

who had been summoned as jurors to try certain criminal

causes in which one C. D. Hillman was indicted for the

use of the mails to carry out a scheme of fraud, for the

purpose of influencing and prejudicing the minds of said

veniremen and the verdict of the jury upon which they

might sit ; that the contempt consisted in endeavoring to

find out the opinions of said veniremen with reference to

said pending causes, and in stating to said veniremen that

said Hillman was innocent and should be acquitted, but

that public sentiment was against him ; and in intimating

and suggesting that it was necessary to procure a dis-

agreement of the jury which should try his cases, for the

purpose of delay. (Trans., j^p. 1-2.)

The names of two of the veniremen thus said to have

been aiDproached are given in the Petition, and the names

of the others are alleged to be unknown, and it is further

stated that the relator cannot set out more specifically

the acts constituting the alleged contempt. {Trans., p. 2.)

The Petition does not allege nor attempt to locate

the place ivhere the acts of contempt occurred, but the

Judgment of the Court, as modified on motion of defend-

ants' counsel, locates the scene of the contempt charged

as being nine (9) city blocks from the Federal Court

building in Seattle, the said blocks being 300 feet each,

which would make the distance more than half a mile
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from the Court. {Trans., p. 6.)

Upon the hearing of the Petition before the District

Court, the testimony of the witnesses disclosed a state

of facts which, in the opinion of the trial Judge, estab-

lished the guilt of the defendants as charged, but which,

we respectfully contend, did not meet the requirements of

the law in overcoming the presumption of innocence, or

in fixing their guilt beyond a reasonable doubt. A Motion

to Vacate the Judgment was duly made and denied, the

grounds of the motion being the failure of the evidence

to support the charge, and that the acts alleged, even if

true, did not constitute contempt of court under Section

725 of the Revised Statutes, but were a violation of Sec-

tions 5399 and 5404 of the Revised Statutes, and as such

were indictable and triable by a jury as other criminal

causes ; and that therefore the court was without jurisdic-

tion to entertain the proceedings or to pronounce judg-

ment of contempt under the Petition and the facts shown.

{Trans., pp. 7-8.)

SPECIFICATION OF ERRORS.

The Assignment of Errors contains a number of

errors complained of, but these may all be reduced to two

general propositions, as follows

:

1. That the facts established by the evidence do not

support the charge contained in the Petition, and are

insufficient to authorize a judgment of conviction.

2. That the Court was without jurisdiction to hear

and determine the cause in the manner and form pre-
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sented, because the offense, if any, was not contempt of

court, but a different and distinct crime, indictable, and

triable by a jury, and the trial and conviction of the

defendants under the proceeding followed in this case

were without due process of law and void. (Trans., pp.

101-104.)

The attention of this Court is directed to these two

propositions in the order named.

ARGUMENT AND AUTHORITIES.

It is contended that the testimony does not show, with

reasonable certainty and beyond a rational doubt, that

these defendants committed a contempt of court in the

manner alleged by the j^rosecution.

The two veniremen named in the Petition as having

been improperly approached by defendants were exam-

ined as witnesses for the Government. One of them, C.

B. McCoy, wholly failed to testify to any fact connecting

the defendants with any transaction even remotely re-

lated to this case. He had never seen or heard of the

defendants prior to the trial. Some five or six days before

this hearing he had met two disreputable looking men on

the street, one of whom was drunk, and they asked him

"if a few hundred dollars would induce him to land the

jury" in the Hillman case. He did not know the men,

never saw them before or afterwards, they gave no

names or addresses or 'phone number. A couple of days



later some man giving the name of "Miller" called him

up over the telephone and wanted to see him in regard to

the same matter, but he did not know if this person was

one of the strange men who had accosted him on the

street. That is all of McCoy's testimony. {Trans., pp.
10-12.)

The other venireman was Robert Van Horn, and al-

though his evidence is much more lengthy and circum-

stantial, when it is analyzed and tested by any safe rule

of probability and veracity, it will be found to be equally

unreliable and insufficient to support the conviction of

these defendants. We beg the Court to read his testi-

mony carefully and in detail, for it is impossible to give

a reasonably intelligent synopsis of it in this brief. It

would be difficult to conceive a more incoherent, incon-

sistent and evasive mass of irrelevant and inconclusive

evidence than that contained in the story of this man

Van Horn. Reduced to its final facts, it is this

:

On the Wednesday before the trial, some unknown

person called him over the telephone, giving the name of

"Milton," or "Hamilton," witness did not remember

which. This person asked him to come down town for

an interview that night, but when witness went to town

he met no one. He admits that his curiosity was excited

by the mystery of the affair, but does not tell in what the

mystery consisted. On the following Friday about noon

he met a man who gave the name of "Kling," at

O'Brien's saloon on Cherry street. He says he met him

pursuant to an engagement which dated back to the

previous Vv^ednesday, although in giving an account of

the Wednesdaj^ transaction he had said nothing about any

such person as "Kling," or that any appointment had
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been made to meet any one except that Wednesday night.

It must be remembered that nobody but Van Horn ever

lioard of these mysterious individuals, and except for his

statements no such j^ersons as "Milton," "Hamilton"

and "Kling" ever existed. {Trans., p. 13.)

On second thought he said that "Kling" made the

appointment for O'Brien's for Friday noon on Thursday

night over the telephone. Wlien they met, "Kling" was

alone and gave him no information as to what was

wanted, but made another appointment for 4:30 o'clock

that afternoon, for witness to meet some one else at

Hyde's saloon on James street. Wlien witness went to

Hyde's at the last named hour, "Kling" was there but no

one else. They waited around there until about 5 o'clock,

when "Kling" gave witness a telephone address written

on a piece of paper, and also told him of an office address

which witness wrote down, and advised witness to call up

that address for further information as to who it was

that wanted to see him. Up to that time the names of the

defendants had not been mentioned. {Trans., p. 14.)

As soon as witness got the address given him by

"Kling" he went across the street to another saloon and

called up the telephone number given by the latter. He

demanded to know why the party addressed had not kept

the aiDpointment at 4:30. {Trans., p. 15.) It should be

remembered that Van Horn was voluntarily telephoning

to some unknown party whose name had not been men-

tioned and with whom he had never had any previous

communication, acting upon the mysterious suggestion

of a fictitious person named "Kling," who refused to

disclose the purpose of these various proceedings. There

is no attempt in the evidence any where to identify this
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ton" or "Plamilton" with whom Van Horn had talked on

Wednesday, and none of these strange persons is men-

tioned by anybody else but Van Horn.

It appears from his evidence that "Kling" had told

him that there were several hundred dollars involved in

the transaction, whatever it might be, and that his cu-

pidity was excited by that statement. There is no other

way to account for the persistency with which he pursued

the investigation, in spite of the obstacles and the mys-

teries surrounding it. Wlien he called up the telephone

number given him by "Kling," about 5 o'clock on Friday

afternoon, he says that the person who answered the

phone explained, in response to his demand, that this

unknown person had been to Hyde's saloon at 4:30

o'clock that afternoon and had gone away because Van

Horn was not there; whereupon Van Horn asked him

if he was coming down again, and insisted upon knowing

why he did not come at once, and wanted him to make

another date. He says: "We haggled around about it

and he said he could not be there before a quarter of

six; I said I had been down night before last and this

noon, and I mentioned that I had gone to considerable

trouble and I wanted to know what he was really driving

at." {Trans., p. 15.)

Witness says that he received no information in re-

ply. It should be noticed that in his testimony this man
Van Horn, in relating this conversation over the phone,

uses the names of the defendants as if he knew their

names at that time; whereas, he states positively in

another part of his testimony that their names had not
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beeu meiitioDed to liim at the time of this conversation,

{Trans., p. 14.)

As the result of this last conversation over the phone

and Van Horn's insistence, the defendants Kirk and

Webb came down to Hyde's saloon at about 6 o'clock,

that being the first time Van Horn had ever met them or

knew who they were, according to his own testimony, and

they testified later that they had never seen or known

him before. He says that he was introduced to the de-

fendant Webb by "Kling," and that Webb then intro-

duced him to Kirk; that Kirk seemed to be under the

impression that he was going to meet some other Van

Horn, a relative of an old friend in Kansas City. After

some conversation on this subject, witness says that he

asked Kirk what was wanted, and that he told Kirk that

he preferred to talk to one of them at a time ; that Webb

and "Kling" remained in one end of the saloon while

he and Kirk went into a box at tlie other end; that the

interview between witness and Kirk lasted about twenty

minutes, and that the substance of it was that Kirk told

him that he had a friend who was to be brought into court

on a criminal charge and that they wished very much to

hang the jury in the case, and suggested to the witness

that if witness had already made up his mind favorably

to tlie defendant in that case, they wanted him to remain

in that favorable mind, and that it would be worth a hun-
dred dollars to the witness; that witness replied: "I
thought this man 'Milton' or 'Hamilton' said it was
worth four or five hundred dollars," and that Kirk an-
swered that there was no authority for mentioning any
greater amount than $100.00. Witness than makes this



remarkable statement :

'
* I wanted to engage his attention,

and I kept him interested until I could get in touch with

the right people, and I strung him along, mentioning

other amounts and haggling with him over the whole

proposition three or four times. It was hashed over and

over." {Trans., pp. 16-17.)

Further describing this conversation. Van Horn says

that Kirk told him that the case referred to was set for

trial within two weeks, and that thereupon witness asked

Kirk if it was the Hillman Case set for March 28th, and

that Kirk replied ^^No, it was within two weeks." This

was the only conversation Van Horn ever had with Kirk,

and the only time he ever met either of the defendants.

{Trans., pp. 17-18.)

On cross examination, this witness testified that he

had been offered money but could not understand that it

was for any particular service ; that the money was first

offered him by the unknown telephone acquaintance who
gave the name of ''Hamilton" or "Milton," at which

time it was not explained to him for what purpose the

money was offered, but ''Hamilton" or "Milton" re-

fused to tell him; and that afterwards when he met

"Kling" at O'Brien's saloon and at Hyde's saloon, the

latter refused to tell him ; that he never met with anybody

who talked about paying him money who could or would

give him any information whatever as to the nature of the

services he was to render therefor; and that finally, when
he met Kirk at Hyde 's saloon, the latter positively denied

that the offer of money had anything to do uifh the Hill-

man case or the Hillman jury. {Trans., pp. 18-32.)
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Van Horn admits positively that he was the first per-

son and the only person who ever mentioned the Hillman

case in any of the conversations that he had over the

phone with unknown persons, or with "Kling," or with

the defendants Kirk and Webb. He says that he was a

juror, or expected to be a juror, in the Hillman case, and

that he thought the Hillman case was set for March 28,

which was a mistake; that he sought the interview with

the defendants and met them in Hyde's saloon icith the

Hillnian case i7i mind, and that when Kirk began to talk

to him about a certain criminal case, he asked Kirk if it

was the Hillman case, and that Kirk said it ivas not the

Hillman case. {Trans., p. 32.)

The foregoing is a concise statement of all the ma-

terial points covered by the testimony of this prospective

juror Van Horn, and we respectfully submit that a fair

and candid consideration of his evidence will lead the

reasonable mind to one of two conclusions, namely : either

that he was so anxious to be bribed in the Hillman case

that he persistently pursued his efforts to find a briber

for that purpose ; or that he was acting as a " stool '
' for

the Prosecuting Attorney's office (as he admits that he

was), and that, in his zeal to report substantial results

to the District Attorney, he fabricated this entire story

against the defendants, to vindicate his own integrity and

perhaps to earn a reward. MVe confidently assert that

there is nothing in the testimony of either McCoy or Van
Horn, who are the two material witnesses for the prose-

cution, that warrants the conviction of these defendants,

and that upon a jury trial on these facts no jury would

have convicted them of the charge of improperly tamper-
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ing with those men.

Turning now to the other evidence adduced by the

prosecution, we find that it affords no substantial ma-

terial for drawing even a reasonable inference of defend-

ants' guilt. Several other veniremen who had been sum-

moned on the Hillman jury were examined as witnesses,

and they all testified that they had never been approached

by anyone in any way for the purpose of influencing them

as jurors; and then the Court addressed a general in-

quiry to all the veniremen in the Hillman case, who had

been assembled for that purpose, as to whether or not

anyone had approached any one of the prospective jur-

ors, and they all responded in the negative. {Trans., pp.

46-47.)

There was a witness for the prosecution named W.
H. Tjmg, who testified that he had been employed by

the defendants in connection with the Hillman case, for

the purpose of getting testimony in behalf of Hillman;

and he also stated in a very vague and unsatisfactory way
that his emplojTuent had something to do with seeing the

jurors in that case, but he could not explain exactly what

it was he was to do in regard to the jury, and he stated

very clearly that he never saw or spoke to any juror in

the Hillman case, although he falsely reported to the de-

fendants that he had done so. {Trans., pp. 34-39.)

Van Horn, upon being recalled by the prosecution,

refused to identify his mysterious interviewer "Kling"
with the witness Tyng, but declared positively that the

man who had met him in O'Brien's and Hyde's saloons,

giving the name of ''Kling," was not the same man as

Tyng; so that Van Horn's testimony stands alone and
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uncorroborated as the sole support for the judgment of

conviction in this case.

Tlie testimony introduced by the defendants is cred-

ible, consistent, candid and carries conviction of truth to

an impartial judgment.

The defendant Kirk testified substantially to the fol-

lowing facts

:

He owns and operates a saw mill at Seattle

and also conducts a private detective agency in conjunc-

tion with defendant Webb; has lived in Seattle a little

over one year; formerly lived for more than forty years

in Kansas City, and letters from leading men there intro-

duced in evidence attest his good character and reput-

able career in that community, where he was connected

with the Metropolitan Street Railroad Company and also

ran a detective agency. He first met C. D. Hillman three

or four months prior to this proceeding, in connection

with the purchase of a steam tugboat which Hillman had

for sale and defendant wanted to buy for his saw mill.

{Trans., pp. 48-49.)

Later, in January, 1911, Hillman visited his office

and employed him to make certain investigations in

regard to the part which the "Seattle Star" (a sensa-

tional afternoon paper) and the "Seattle Real Estate

Association" were taking in the prosecution of Hillman

for fraudulent dealings and the use of the mails to con-

duct a scheme of fraud.

It should be observed that the "Hillman case" is

the pivot upon which this whole prosecution turns. The
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records and files in that case are referred to and made

part of the record in this case, and it was the venire of

the jury in that case that is alleged to have been tampered

with by defendants. Hillman for many years has been

a very active and successful operator in real estate at Se-

attle and vicinity, and in the course of his dealings has

been accused of various false and fraudulent transactions,

being finally indicted in the Federal Court for unlawful

use of the mails. He and his friends contended that these

charges against him were inspired by his rivals in busi-

ness organized as the ''Seattle Real Estate Association,"

and that the "Seattle Star," in the interest of that organ-

ization, conducted in its columns a vicious and libellous

campaign for the purpose of procuring his indictment

and conviction. {Trans., pp. 73-76.) It was to counter-

act the influence of this warfare, and to find out just how

far it had gone in the manufacture of testimony and in

prejudicing possible jurors against him, that Hillman

issued certain circulars spoken of in the record, and also

employed defendants and others to conduct a campaign

of detective work. {Trans., pp. 49, 74-80.)

Defendant Kirk testified positively, as also did Hill-

man and defendant Webb, that defendants were never

employed to influence jurors in the Hillman case, and that

they never attempted to do so; that the nature of their

employment and activities was to find out who was be-

hind tlie Hillman prosecution, the kind and sources of the

testimony being gathered by that prosecution, and the

extent to which these hostile influences had succeeded in

procuring false evidence, poisoning the public mind, and

prejudicing and disqualifying persons who might be sum-
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moned as jiiror.s to try Hillman. {Ibid.) We take it that

Hillnian, in common with every other defendant in a

criniinal or civil cause who considers himself the victip

of a malicious conspiracy (as Hillman says he did in this

case), has a perfect right to employ detectives and to

pursue investigations for the purposes named, provided

it is done in a lawful and decorous manner. Hillman

seems to have employed a number of people, besides the

defendants, along the lines indicated, and lists of the

venire summoned for his case seem to have been handled

by various persons. It is not impossible that some things

irregular and perhaps unlawful may have occurred in

the course of these numerous investigations, but there is

absolutely nothing that connects either of these defend-

ants with any transaction of a questionable character, be-

yond the interview which Van Horn says he had with

Kirk at Hyde's saloon.

In regard to his relations to the venireman Van
Horn, the defendant Kirk testified in brief as follows

:

The first time he ever saw the venireman Van Horn

was in Hyde's saloon, on Friday preceding this hearing;

he met him there at Van Horn's own solicitation over the

telephone. Witness says shortly after he came to Seattle

he met another man named Van Horn, who was adver-

tising agent for Pantages Theater and solicited witness

to advertise his detective agency on the drop curtain at

that place of amusement ; that this other Van Horn asked

witness if he came from Kansas City, and witness replied

that he did, and inquired of this man if he had relatives

in that city, and the man said yes, he had an uncle back

there who had been in Congress several terms ; that wit-
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ness told this other Van Horn tliat he knew his uncle, the

Congressman, but had never been very close to him, but

that he had often been hunting with a nephew of this

Kansas City relative. {Trans., p. 50.)

That subsequently, when a man giving the name Van
Horn called witness up over the telephone, he supposed

it was the same person who had solicited the theater

advertising; that this second Van Horn (who turned out

to be Robert Van Horn, the venireman) called witness

repeatedly by phone and worried him with these calls for

ten days ; that at the first two calls witness inquired what

he wanted and asked him why he did not come to the

office if he wanted to see witness, to which the person re-

plied that it was a matter in which he did not care to

appear at Kirk's office, and he refused to say what he

wanted when asked directly by witness; that witness

never made any engagement with this Van Horn over the

phone or otherwise. {Trans., p. 51.)

That, finally, on the previous Friday afternoon, some

one called up witness' office by phone, and defendant

Webb answered the call and informed witness that Van

Horn again wanted to see him ; witness was busy, and told

Webb to go and see what the man wanted, but Webb de-

murred, and it being near time to close up, witness and

Webb went down town together to meet this Van Horn

at the place he had named over the phone (Hyde's

saloon), the locality of which witness did not know, but

which Webb knew; that when they got to the saloon and

witness met this Van Horn for the first time, witness said

:

"You are not the man I expected to see—I thought it



16

was tlio V^aii Horn who is an advertising solicitor;" that

Van Horn replied : "Yes, I know of that Van Horn, he has

got the same name, I have opened his mail and he has

opened mine." Witness asked what it was he wanted to

see them about, and Van Horn said he wanted to see one

or the other of them, but did not want to talk to both of

them; that witness replied : "Very well, which one do you

want to see?" Van Horn said, "You will do." Witness

and Van Horn then walked to the rear end of the saloon

and took seats, Webb remaining in the front of the room.

Van Horn opened the conversation by saying that he had

read and practiced law and knew exactly how to qualify

or disqualify, but that he did not "want to sit on this

jury. '

' Kirk asked, '

' What jury are you talking about ? '

'

Van Horn said,
'

' Wliy, on the Hillman jury. '

' Kirk ask-

ed, "Are you a juror on the Hillman jury!" Van Horn

replied, "Yes, certainly I am." Kirk said: ''Goodnight,

I don't leant to talk to you, if you are on the Hillman

jury." {Trans., pp. 51-52.) Van Horn took a newspaper

out of his pocket and began to figure on it, and wrote

"100," and said, "I want a hundred dollars cash now,

and I want $150.00 when the case is over. '

' Kirk replied

:

"Well if you are a juror I don't want to talk to you, I

have nothing to do with this Hillman jury, I can tell you

that." (Trans., p. 53.)

Kirk swore that the foregoing is all that ever passed

between him and this man Van Horn, that he left the

saloon immediately, and told defendant Webb what had

occurred as they walked away. (Ibid.)

He further testified that he had never spoken to or

approached any one of the veniremen in the Hillman case,
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or instructed or authorized any one else to do so.

He explained the employment of the witness Tyng,

and that Tyng was dissatisfied with his pay and went

away mad at the defendants. {Trans., pp. 54-58.)

Defendant Webb testified to substantially the same
facts as did the defendant Kirk in the foregoing outline

of the latter 's evidence.

He swore that he went with Kirk to Hyde's saloon on
the previous Friday afternoon, in response to a telephone

request from one Van Horn ; that when they got there it

was discovered that the man who wanted to see them was
not the man they expected to meet, as they thought it was
a certain advertising solicitor named Van Plorn who had
called upon them some time before ; that neither he nor
Kirk had ever before seen the Van Horn who met them
at Hyde's, and who was the venireman Robert Van Horn;
that this Van Horn demanded to talk to but one of them,

and selected Kirk ; that witness did not hear what passed

between them, as he remained in one end of the room
while Kirk and Van Horn took seats at the other end;

that they talked together ten or fifteen minutes, when
Kirk walked out with witness, and said: "Webb, do you
know who that man is?" Webb replied, "I don't know
anything about him." Kirk said, "He is a juror on the

Hillman case." Witness replied, "Well, is he? What
did you say to him?" To which Kirk responded, "/ cut

him that quick; I don't have nothing to do with him."
Witness said, "All right, let's go home," which they both

did. (Tmw5., pp. 64-65.)

He also gives the same account as did Kirk of the
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employment of the witness Tyug by the detective agency

of Kirk and Webb, namely, that Tyng was employed to

hunt 11}) evidence bearing upon the relation which the

"Seattle Star" and the Keal Estate Association had to

the Hillman case ; that Tyng said his wife was employed

in the office of the "Star" and could get valuable infor-

mation; that TjTig did nothing towards acquiring any

material information and they paid him off and let him

go in three days, and that he was mad at defendants on

that account, and also because he claimed more pay than

they were willing to allow him. {Trans., pp. 65-67.)

On cross-examination of Webb, the District Attorney

sought to discredit the witness by showing that he had

once been discharged from the Seattle police force, but

nothing was shown that affected the character and verac-

ity of Webb.

There was also some irrelevant and immaterial tes-

timony brought out in regard to a list or lists of the

jurors in the Hillman case, which it was attempted to be

shown had been furnished to witness Tyng and others by

defendants, in order to enable those persons to approach

the prospective jurors for corrupt purposes. Both Kirk

and Webb positively denied having or using such lists,

and there is no proof that they ever had or used a jury list

for any improper purpose. If they had possessed such a

list and had made proper inquiries in regard to the men

who were to try Hillman, we submit that there was nothing

unlawful or in contempt of court in such action by them as

agents or detectives for Hillman. It is the right of every

person who may be a party to any cause, civil or criminal,

to investigate the personality and the possible predilec-
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tions of those who are to be examined for the purpose of

testing their qualifications as jurors in the case, in order

to be prepared intelligently to exercise the right of chal-

lenge, whether for cause or peremptorily; and we fail

to understand why it should be made the subject of sensa-

tional suspicion for Hillman to have done what he had a
perfect right to do, and what every intelligent litigant

usually does when confronted with the prospect of a jury
trial upon a vital issue. Defendants were Hillman 's law-

ful agents, employed to do a lawful service for him,

and in the absence of plain and positive evidence that

they attempted to perform their duty to him by improper
and corrupt methods, it should not be a matter of prej-

udice against them that they might have had a jury list,

or might have made some effort to inquire into the ante-

cedents, relations and prepossessions of veniremen on

that list. There is no satisfactory proof that they ever

had a list of the panel of the Hillman jury, and there is

no proof of any kind, outside the testimony of the venire-

man Van Horn, that either of the defendants ever ap-

proached any member of that panel, or authorized any
one else to do so.

The whole history of this case and the record of the

testimony taken show conclusively that these defendants

were the victims of their connection with Hillman, and of

the zeal of the District Attorney to convict the latter of

a sensational offense against the postal laws. We have

no quarrel or criticism for a prosecuting officer who pur-

sues with ardor and industry one whom he believes to be

guilty of a grave crime against public morals and safety.

But we do object to extending the presumption of guilt
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aiki corruption to every one who may happen to liave had

any relation, liowever legitimate, to the alleged criminal;

and we earnestly protest against a procedure which seems

to us to have had for its main motive and object the

arraignment and conviction of these two defendants as a

preliminary and prejudicial step in the campaign of the

District Attorney against C. D. Hillman.

It is useless to try to separate the trial and convic-

tion of Kirk and AVebb from the prosecution, trial and

conviction of this man Hillman. The two cases are part

of the same program on the part of the District Attorney.

The arrest and conviction of the defendants for contempt

of court, in seeking to corrupt the Hillman jury, was a

shrewd and triumphant piece of strategy on the side of

the Government, in preparation for the Hillman trial

which began a few days later. It served to inflame the

public mind and to confirm the contention of the prosecu-

tion that Hillman was a desperate, cunning and corrupt

schemer. It furnished additional material for newspaper

sensationalism, and gave new vigor to the District Attor-

ney's well planned attack upon the man whom lie was

seeking to send to the penitentiary as a notorious swind-

ler and crook. It was calculated to prejudice the mind

of the Court itself that was to try Hillman, and we verily

believe that it did darken the judgment, distort the dis-

cretion and mislead the perceptions of the eminent and

just Judge who tried these defendants. In no other way
can we account for the conviction of these men upon evi-

dence that seems to us so flimsy, fallacious and fabri-

cated-. If the case of the defendants be wholly disasso-

ciated from the Hillman prosecution, and the offense
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charged against them be considered outside the atmos-

phere of suspicion and hostility that shrouded everything

and everybody connected with Hillman's defense, and
which atmosphere it was the purpose of this proceeding

to still further thicken and becloud, we confidently assert

that the judgment of conviction that was rendered against

them is not supported by the facts, and is contrary to all

the rules and reasons of probability, truth and justice.

We do not believe that the defendants could or would
have been successfully prosecuted had they not unfor-

tunately been involved in the general crusade against C.

D. Hillman.

II.

Upon the law of the case, conceding all that the pros-

ecution claims against the defendants, it is our contention

that the offense of the defendants was a crime, indictable,

triable and punishable under Sections 5399 and 5404 of

the Revised Statutes, and not a contempt of court under
Section 725 of the Revised Statutes.

The proceeding under which defendants were tried

and convicted is an independent contempt petition

brought under the provisions of Section 725 of the Stat-

utes, which reads as follmv^ss

"Section 725. The said courts shall have power to
impose and administer all necessary oaths, and to punish,
by fine or imprisonment, at the discretion of the court,
contempts of their authority; Provided, That such power
to punish contempts shall not be construed to extend to
any cases except the misbehavior of any person in their
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tration of justice, the misbehavior of any of the officers

of said courts in their official transaction*s',.^nd the dis-

obedience or resistance by any such officer, or by any
party, juror, witness, or other person, to any lawful writ,

process, order, rule, decree, or command of said courts."

The foregoing law was first enacted in 1789, being

originally much broader in its terms and practically cov-

ering the same ground as had formerly belonged to com-

mon law courts in England in the punishment of con-

tempts. In 1831, as the result of numerous complaints

and scandals growing out of contempt proceedings and

judgments against newspapers by Federal Judges, be-

lieved to have had their foundation in political and party

rancor and resentment, the Congress amended the Act of

1789 on the subject of Contempts of Court, so as to limit

the power of the courts to punish for contempt to cases

of misbehavior committed in the actual presence of the

court, or so near thereto as to obstruct the administration

of justice. This amendment recognizes the distinction

between what are called actual contempts and construc-

tive contempts.

It must be remembered that many of the cases of ac-

tual contempt have arisen and been decided by the courts

where the offense did not occur in the visible presence of

the Judge, or in the court-room, but were perpetrated in

some place considered to be part of the court. It is held

that the court is deemed to be present in all portions of

the building where its sessions are held, or where its ap-

purtenant agencies and officials are lodged or in attend-

ance upon the court's business. The corridors of the court
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building, the jury rooms, grand jury room, witness

rooms, marshal's office, clerk's office, the retiring rooms

of the Judge and other officials, and in fact all of the

necessary and usual apartments connected with an actual

court, are held to be in the presence of the court, and con-

tempts there occurring are actual contempts.

In re Savin, 131 U. S., 267.

On the other hand, acts of misbehavior or interfer-

ence with the authority and functions of the court com-

mitted beyond the purview and presence of the court (as

above defined), but so near to the court's presence as to

obstruct the administration of justice, constitute con-

structive contempts, and the whole question in such cases,

aside from the nature of the acts complained of, is in-

volved in the proper meaning and construction to be given

to the words ''so near thereto" as used in the statute,

those words having been inserted by the Act of March 2,

1831, to limit the power of the court in contempt cases.

It is that question which we desire to discuss in this por-

tion of the Brief, and we do not believe that the exact

issue here involved has been clearly decided by any of the

Federal Courts of higher jurisdiction.

Congress must be deemed to have intended to classify

the two kinds of contempt by some practical test of dif-

ferentiation capable of being applied with reasonable

accuracy and certainty in all cases, and not inconsistent

with the object of the Act of 1831, which was to limit the

power of the court to punish for contempts not committed
in its presence. Otherwise the statute is nugatory and
fails to answer the purposes for which it was enacted.
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Two tlioorii's of construction may be adopted as to

the meaning of the words "near to,"—the one practical,

tangible, restrictive of jurisdiction, and capable of intel-

ligent and uniform application in any given instance,

—

the other vague, roving, intangible, speculative, and ut-

terly destructive of all limitation upon the jurisdiction

and power of the courts in contempt proceedings. If by

nearness we are to understand the word in its ordinary

and natural sense of propinquity, proximity, the relation

of being in the same physical locality or neighborhood,

there will be little or no difficulty in disposing of all con-

structive contempts under the statute; and it seems rea-

sonable to assume that Congress meant that very thing

by the Act of 1831. If, on the other hand, we adopt a

figurative, metaphorical, metaphysical interpretation of

the words ''near to," and determine the nearness by the

effect rather than by the locality of the act of misbe-

havior, then there is no certain, uniform or reasonable

test for deciding what offenses are punishable under Sec-

tion 725, and absolutely no limitation upon the authority

of the courts in contempt causes, in time, space or cir-

cumstance.

If an act done half a mile from the court and its

environs is to be adjudged to be so near to the court as

to be in contempt, because the act is intended or calculated

to have an imj^roper influence upon the proceedings of

the court,—then an act done a thousand miles way, if

intended or calculated to obstruct or interfere with the

proceedings and authority of a given court, is equally a

contempt of court. In this age of wireless telegraphy,

long distance telephones, and other modes of annihilating
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time and distance, the means of exerting influences and

making communications are almost without restriction

and beyond calculation ; and if the courts are to hold that

any act or word, wherever done or spoken, which tends

to impinge upon their dignity, authority and proceedings,

is a contempt because the effect and influence sought to

be exerted have their objective locality in the court itself,

then the jurisdiction to punish for contempt extends to

the uttermost limits of land, sea and sky, and the Act of

1831, so far from narrowing the powers of the courts in

contempt cases, immeasurably increased them beyond

anything known or imagined by its authors.

If this rule of construction is to be adopted at all,

it must be adopted with all of its logical consequences and

inferences, and the foregoing statement of its possibilities

of unreasonableness and injustice is not extravagant or

unwarranted.

And yet that is the rule which the learned Judge who

tried the case at bar adopted in arriving at his judg-

ment. {Trans., pp. 94-97.)

Such a construction of the statute seems to us to be

manifestly irrational, inconsistent with the purpose of

the Act of Congress of March 2, 1831, and subversive of

all sound and safe restriction upon judicial authority and

discretion. In the absence of the most explicit authority

from the highest tribunal of our Judiciary, the results

of such a rule of interpretation ought not to be sanctioned,

and we submit that there is no such clear and controlling

decision by the Federal courts of appellate jurisdiction.

The decisions of State courts in contempt cases can-
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nut 1(0 ju'cepted without hesitation and scrutiny, for the

reason that in most of the States the law of contempt is

as it was aforetime in the Federal courts, prior to the

Act of 1831. The eminent Judge who tried this case be-

low, in his opinion denying the motion to vacate the judg-

ment of conviction, refers to the views taken of the law

of contempt, by certain distinguished jurists who occu-

pied at one time and another high positions in the judici-

ary of the States and the Union, but if we mistake not

those views were pronounced under State laws and de-

cisions. We have been unable to find a single decision of

this Court or of the Supreme Court of the United States

adopting the latitudinous rule which was applied in the

case at bar. A few District Courts and certain Circuit

Judges have announced their adherence to this wide-open

policy, of holding acts of misbehavior that are in them-

selves violative of Section 725, to be in contempt of court,

no matter where committed or under what circumstances,

just so the ultimate point of effect and influence of those

acts is the court or its agencies. But, as will be noticed

hereafter, even those decisions did not involve the de-

termination of this question, and the views of the courts

or judges on this subject were in the nature of obiter

dicta.

The Supreme Court of the United States has distinct-

ly refused to sanction this view, although it might as

easily have done so as the courts that have adopted it.

In the cases in which the Supreme Court declined to de-

cide the meaning of "near to," as used in this statute, it

would have been no more obiter to have done so than are

the opinions of the courts that have undertaken to de-

clare that "near to" means anywhere and everywhere,
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provided only a court be the object of the reprehensible

conduct alleged to be in contempt.

The fact that the highest court in the land, when con-

fronted directly with this question, as one fairly inci-

dental to the discussion of the questions it did decide, re-

fused to pass upon it, leaves it an open one, with the rea-

sonable inference that the Supreme Court did not view
the matter favorably to the rule sought to be sustained

in this case.

In the case of In re Savin, 131 U. S., 267, the offense

charged as contempt was the attempt to prevent a wit-

ness from testifjdng in a pending case, the witness being

in attendance upon the court and in the jury room tem-

porarily used as a witness room. The Supreme Court,

by Mr. Justice Harlan, decided that this was actually in

the presence of the court, within the meaning of Sec-

tion 725, as the court is deemed to be present in all j^arts

of the building where it sits, at least while in session. It

therefore did not become necessary to determine the

meaning of the words '

' near to,
'

' as used in that section

of the statute. The opinion of the Court also contains

a discussion of the Act of Congress of March 2, 1831,

from which it appears that the portion of that Act now

numbered as Section 735 of the Revised Statutes was

originally Section 1 of the Act of 1831, while Section 2

of the Act is now embodied in Section 5399 of the Revised

Statutes, there being some verbal alterations in the Re-

vision which do not change the force and meaning of the

law. Section 725 (Sec. 1 of the Act) is under the title

"The Judiciary" in the Revised Statutes, while Section
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Ooi^y ({Sec. L' ui" tliu Act) appcar« under tiie title

"Crimes." it was contended by counsel lor tlie peti-

tioner in tue bavui, case that tiie oiiense charged, being

clearly a violation of {Section 53yy, could not be prose-

cuted and punislied as a contempt under (Section 725.

'i'lie {Supreme Court said that the acts committed

by the petitioner were a contempt done in the presence

oi the court, having occurred in the witness room adjoin-

ing the court's place of sitting, but that they were like-

wise a crime under feection bodd, and that the offender

migiit be proceeded against both for contempt and for

crime.

The effect of this is to decide that certain acts may

be both a contempt under Section 1 of the Act of ISol, and

a crime under Section 2 of the Act ; but it does not follow

that every offense against Section 2 (Sec. 5399) is also

punishable under Section 1 (Sec. 725). That depends

entirely upon the locality of the acts complained of. If

they were committed in the presence of the court, or so

near thereto as to obstruct the administration of justice,

they would undoubtedly be contempt under the first sec-

tion of the law of 1831, and they might also be a crime

under Section 2, if they came within the forbidden zone

laid out in that section. In other words, all contempts

are not crimes, nor are all crimes contempts, under the

law of 1831; but some acts may be both a contempt and

a crime under the two sections of that law referred to,

provided those acts come within the definitions both of

contempt and of crime, as given in the two sections of the

Act of Congress passed to restrict the jurisdiction and
power of the Federal Courts in matters of contempt. So
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the Savin case does not undertake to decide anything ex-

cept that the offense alleged was a contempt because done

in the presence of the court, and was also a crime because

it was an attempt by forbidden means to ''impede" a

witness from testifying in a pending cause.

But in discussing the statute above referred to in its

application to the facts, the Court used this significant

language

:

'

' The Act of 1789 did not define what were contempts

of the authority of the courts of the United States, in any

cause or hearing before them, nor did it prescribe any

special procedure for determining a matter of contempt.

Under that statute the question whether particular acts

constituted a contempt, as well as the mode of proceeding

against the offender, was left to be determined according

to such established rules and principles of the common
law as were applicable to our situation. The Act of 1831,

however, materially modified that of 1789, in that it re-

stricted the power of the courts to inflict summary pun-

ishments for contempt to certain specified cases, among
which was misbehavior in the presence of the court, or

misbehavior so near thereto as to obstruct the administra-

tion of justice. Ex parte Robinson, 19 Wall. 505, 511. And
although the word 'summary' was, for some reason, not

repeated in the present revision, which invests the courts

of the United States with power 'to punish by fine and
imprisonment, at the discretion of the court, contempts

of their authority,' in certain cases defined in Sec. 725,

we do not doubt that the power to punish summarily, for

contempt, in those cases, remains, as under the Act of

1831, with those courts. It was, in effect, so adjudged in

Ex parte Terrij, 128 U. S. 289, 304.

"The question then arises, whether the facts recited
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in tlu' Hiial ordor of the District Court as constituting the

contenii)t—wliicli facts must be taken in this collateral

proceeding to be true—make a case of misbehavior in the

presence of the court, or misbehavior so near thereto as

to obstruct the administration of justice therein. There
may be misbehavior in the presence of the court amount-
ing to contempt, that would not, ordinarily, be said to

obstruct the administration of justice. So, there may be

misbehavior, not in the immediate presence of the court,.

but outside of and in the immediate vicinity of the build-

ing in uhich the court is held, which, on account of its

disorderly character, would actually interrupt the court,

it being in session, in the conduct of its business, and con-

sequently obstruct the administration of justice." (131

U. S. 276.)

The Court proceeds to declare that an improper ef-

fort to influence or to bribe a witness, in the jury room,

or in a corridor of the court building, is contempt com-

mitted in the actual presence of the court, within the

meaning of Section 725.

The Opinion then says:

''And this view renders it unnecessary to consider

whether, as argued, the words 'so near thereto as to ob-

struct the administration of justice' refer onl}^ to cases

of misbehavior, outside of the court room, or in the vicin-

ity of the court building, causing such open or violent

disturbance of the court, while in session, as to actually

interrupt the transaction of its business."

The case of In re Cuddy, 131 U. S. 280, was decided

by the Supreme Court on the same day as the Savin case,

above cited, and the opinion was delivered by the same

Justice. Both were habeas corpus proceedings, and there-
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fore collateral attacks upon the judgments of the District

Court. In the Cuddy case the petitioner had been ad-

judged guilty of contempt for trying to influence a juror,

in a pending cause, while the juror was in attendance for

the purpose of being examined for acceptance or rejec-

tion, the cause being actually on trial and the facts being

first elicited during the examination of the juror on his

voir dire.

The judgment or order of the trial court holding

the petitioner for contempt simply recites the bare fact

of his having made an improper approach to the juror,

without stating where this act occurred, and there was

nothing in the record before the Supreme Court to show

the locality of the alleged forbidden conduct.

Upon this point the Supreme Court said

:

"It is stated in the brief of appellant's counsel, and

the statement was repeated at the bar, that the differ-

ence between the Savin case, just decided, ante, 267, and

the present case is, that the misbehavior constituting the

contemjDt with which Savin is charged occurred in the

court building and while the court was in session ; where-

as, the misbehavior with which Cuddy is charged did

not occur in the court building, nor, so far as the record

of the District Court shows, while the court was in ses-

sion. It was assumed in argument that, under no view

of the facts, could the misbehavior of Cuddy be deemed

to have occurred in the presence of the court, or so near

thereto as to obstruct the administration of justice, and
therefore his offense, if punishable at all, was punishable

by indictment. But both the petition for habeas corpus

and the record of the District Court are silent as to the

particular locality where the appellant approached Mc-
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(iarriu (tlio jurur), with tlio view of improijerly influene-

\w^ liis verdict in the event he should be sworn as a juror

in tlie ease of United States v. Young. That which, ac-

cording to the finding and the judgment, the appellant

did, if done in the presence of the court, that is, in the

place set apart for the use of the court, its officers, jurors

and witnesses, was clearly a contempt, punishable, as

provided in Sec. 725 of the Revised Statutes, by fine and

imprisonment, at the discretion of the court, and without

indictment. '

'

So, for the second time and on the same day, the Su-

preme Court failed to decide just what is meant by the

words ''so near thereto as to obstruct the administration

of justice,
'

' because in one case that question was wholly

irrelevant under the facts, and in the other the record did

not disclose any fact on which the question could be

properly raised and decided.

But it is perfectly clear from what the Court did say

in those two cases, and more particularly from what it

declined to say, that the question of locality is a vital

one in a proper case, as it is in the case at bar. The re-

marks made in the two opinions of Justice Harlan above

cited plainly indicate that the Supreme Court regarded

the nearness of the misbehavior necessary to obstruct

justice, and hence to constitute contempt, as a physical

nearness, a proximity, so close as to disturb or interfere

with the business of the court whose jurisdiction is in-

voked to punish it. The language of the opinion in the

Savin case seems to contemplate that the misbehavior

must be of such nature as to create a disorder or disturb-

ance of a violent and open character, such as actually to

break in upon the proceedings and decorum of the court.
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In the Cuddy case, if the locality of the offending acts had

been made to appear, it is evident that the Supreme Court

considered it of enough importance to have required a

definite decision of that question, and that it might have

required a different decision. Now, if that Court for a

moment entertained the latitudinous view that it made no

difference where an act of alleged contempt occurred,

provided its effect and influence were intended and calcu-

lated to operate upon the conduct of a court's business, it

certainly would not have evaded and postponed the de-

cision of tliat issue in the Savin and Cuddy cases. The

Court could easily have said, and it would undoubtedly

have declared, that it was immaterial as to the locality of

the acts of misbehavior, so long as it was shown that they

were directed towards an obstruction of justice by cor-

ru^ or unlawful means. We think that the silence of

the Court in those two decisions, and the very emphasis

placed by it upon the fact that the records in those cases

did not require a determination of the meaning of the

words "so near thereto," demonstrate that the Court con-

sidered that actual proximity of the misbehavior to the

court itself is necessary to constitute a contempt com-

mitted beyond the presence of the court.

The case at bar is the Cuddy case precisely, with the

omissions of the record in that case supplied. If the

judgment of conviction first rendered by the trial court

in this case had been allowed to stand as originally

worded, then we would be in exactly the situation that

Cuddy was before the Supreme Court. The judgment

here, as first entered, failed to state where the alleged

acts of contempt committed by these defendants oc-
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currod; Init on motion of their counsel, it was amended

and modified so as to show tliat the misbehavior trans-

pired, if at all, more than half « mile from the court

building, so remote and of such a nature as to preclude

auj^ idea of disturbance, disorder or actual obstruction of

justice in the court's proceedings and business. {Trans.,

pp. 3-6.)

There is also this difference to be noted between the

case at bar and any of the cases referred to in this brief,

and that is that the panel of the jury in the Hillman case,

with which defendants are alleged to have tampered im-

properly, had not yet reported to the court and were not

under any direct orders or control of the court, the case

being set for a later date in the term and not yet reached

for trial at the time defendants were tried and convicted

of contempt. This is shown by the files and records in

the Hillman case, which are referred to and made part of

the record in this case. {Trans., p. 8, 104.)

The case of United States v. Carroll, 147 Fed., 947,

is similar in many of its features to the case at bar. The

defendant in that case was prosecuted for contempt of

court for having a list of the jury in a pending cause,

which he discussed with others for the purpose, as alleged,

of reaching the jurors and influencing their verdict.

He was also accused of seeking to control the testimony

of a witness in the pending cause.

The court said:

"I am of the opinion that any direct attempt on the

part of any person to bribe or persuade a witness to tes-

tify contrary to the truth in a cause pending and then on
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trial, or to influence (lie juiy, or any member thereof, to

find a verdict in favor of one party or tlie otlier, where
made so near the court as is designated by the witnesses
for the government, being not to exceed three blocks

aivay, constitutes in legal contemplation a direct con-

tempt; that is to say, it constitutes misbehavior so near
to the court as to obstruct the administration of justice,

and the mere denial of the charge by the accused under
oath will not excuse him."

The last portion of the above extract from the opin-

ion of the court had reference to the contention urged by
the defendant's counsel, that the contempt not having

been in presence of the court, a mere sworn denial of

the charge by the accused, under the proper practice in

such cases, was enough to authorize the dismissal of the

charge. The court declined, for want of time, to go into

a discussion and decision of the question of practice

raised, but did say

:

''It is, however, a principle very well settled that ac-

cusations for contempt, especially where of criminal im-
port, must be supported by evidence sufficient to convince
the mind of the trier, beyond a reasonable doubt, of the

actual guilt of the accused, and every element of the of-

fense, including the criminal intent, must be proved by
evidence or circumstances warranting an inference of the
necessary facts. United States v. Jose (C. C), 63 Fed.
951; Sabin v. Fogarty (C. 0.), 70 Fed. 482. In the latter

case, Hanford, District Judge, says: 'A contempt case is

one in ivliich the court must be convinced beyond a rea-
sonable doubt of the facts before finding a party guilty.'

"

Carroll was discharged by the District Court, because
the facts failed to show that he actually accomplished
anything in his efforts to reach and influence the jury.
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The Carroll case, just cited, was decided in the Dis-

trict Court for Montana, by Wolverton, District Judge,

and in the course of the opinion the cases of United

States V. Anonymous (C. C), 21 Fed. 761-768; In re

Brule, 71 Fed. 943 (D. C), and Ex parte McLeod (D. C),

120 Fed. 130, are cited and quoted from, to sustain the

view that the words "near thereto," as used in Sec. 725

of the Statutes, may be construed to cover all cases of

misbehavior which affect the business of the court, no

matter how remote from the court itself. Those decisions,

with that of In re May, 1 Fed. 742, constitute the leading

cases favorable to the view adopted by the trial judge in

the case at bar, in holding these defendants guilty of con-

tempt. The effect of those decisions, like that now com-

plained of, is to put the whole force and meaning of the

statute in the fact of the obstruction of justice, and to

ignore practically all question of the locality or nearness

of the misbehavior to the court. This, we maintain, is

judicial legislation, in direct contravention of both the

letter and the spirit of the Act of 1831.

Taking these decisions in their chronoligical order,

In re Mniy, Fed. 737-745, decided in the District Court for

Michigan, Brown, District Judge, in 1880, was the case

of a juror who had violated the order of the court not to

talk to others about the case while sitting as a juror on

the trial of a pending action. The facts so clearly classify

the offense as coming under the third head of the con-

tempts provided for in Section 725, namely, disobedi-

ence by a juror of the order of the court, that it was

unnecessary to refer to any other phase of the law. But

the court goes out of the way to suggest that the Act of

1831 was not meant to limit the common law powers of
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tlio courts except as to newspaper publications, this opin-

ion being a mere obiter dictum of the judge, which, how-

ever, has gained strength by rejietition by other judges

since then, in opinions even more flagrantly obiter.

Once for all, it ought to be understood that the his-

torical argument, as it is called, by which the terms of the

Act of 1831 are sought to be limited in their effect to

contempts committed by newspapers, cannot be stretched

so far as to nullify the plain provisions of the law itself.

Congress was incited to pass this amendment and limita-

tion upon the common law powers of the courts by the

agitation growing out of political newspaper publications,

and the efforts of a Federal Judge to punish such pub-

lishers. But that was merely the occasion for the change

in the old law. It cannot and ought not to be held to de-

stroy the salutary restriction which Congress intended

to place upon the common law of contempts, for the stat-

ute is general in its terms, contains a great deal more

than the mere matter of constructive contempts, and the

Supreme Court, in discussing contempts under the Act of

1831, has never indicated that its provisions apply only

to newspapers. On the contrary, in both the Savin and

Cuddy cases, supra, that Court very clearly ignores any

such idea, and treats the statute as meaning exactly what

it says.

There is one important point of practice decided in

the May case, above cited, which is that, where a person

is accused of a contempt not committed in the actual

presence of the court, his sworn denial of the charge en-

titles him to be discharged as a matter of course. (1 Fed.
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743.) The court said:

"It is a cardinal rule in proceedings for a criminal

contempt that the answer of the respondent cannot be

traversed and must be taken as true. If false, the govern-

ment is remitted to a prosecution for perjury. 4 Black.

Com., 287; In re Pitman, 1 Curt. 186; U. S. v. Dodge, 2

Gall. 313; State v. Earl, 41 Ire. 464; Burke v. State, 47

Ire. b28; People v. Feed, 2 Johns. 290; In re Moore, 63 N.

C. 397; Names v. Cummins, 1 Lester 40."

To the same effect are the decisions of most of the

courts of the country, including the State of Washington.

In the case at bar there was no formal sworn answer

by the defendants, denying the charges contained in the

petition of the relator, but they positively denied in their

testimony all of the facts and charges upon which the al-

legged contempt accusation was based ; and in the case of

U. S. V. Carroll, 147 Fed. 951, the court indicated that

that form of denial was sufficient to purge the alleged

contempt and to authorize the discharge of the defend-

ant, although, for want of time to investigate the rule of

practice in such cases, the court declined to sustain the

contention of the defendant in that case for his discharge,

it being clear to the court that he was entitled to dis-

charge on another and different ground.

Under the foregoing authorities, which are without

conflict, these defendants were entitled to be dismissed as

soon as their sworn denials were heard upon the witness

stand, and the judgment of the court convicting them is

without due course of law.,

Eesuming the discussion of the question of the mean-
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iiig of the statute, in cases of misbehavior occurring so

near to the court as to obstruct the administration of jus-

tice, the case of United States v. Anonymous, 21 Fed.

761, decided in 1884 in the Circuit Court for the Western

District of Tennessee, Hammond, Judge, presents a sin-

gular state of facts. It was an equity cause, and in the

proceedings before an examiner in chancery taking tlie

depositions of a witness in a law office in the City of Mem-

phis, acting under the orders of the court, the respond-

ent was alleged to have acted in such a violent manner to-

wards the witness and the examiner as to interrupt the

taking of the deposition. The matter was reported to

the court, and the respondent was both cited and attached

for contempt. He appeared or was arrested, and filed

his denial of the acts of violence and interruption charged

against him, and claimed his right to be discharged.

In the first place, the court held that the rule in

equity causes is different from the rule in law cases, as

to the right of a defendant in contempt proceedings to be

discharged upon the coming in of his sworn denial, and

that therefore the rules laid down in the May case, supra,

were not applicable. Upon this point the court says

:

"In a court of law, because that court abhors any

method of trial of issues of fact except by a jury, if the

party denied his contempt ofi oath he was released, and

the parties were left to seek redress through indictment

or action, where the facts could be tried according to

the course of the common law. Blackstone thinks this

was in favor of liberty, as it was, and excuses therefore

the anomaly of trying a man on his own oath."

The court then enters upon a long and technical dis-
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cussion of the equity rules governing contempts, and ends

uj) by holding, in effect, that the power of equity courts

to i)unish contempts is not affected by the Act of March

2, 1831. All of which, besides being questionable law,

is wholly foreign to the question here involved. In fact,

although frequently cited in support of the view that

**so near thereto" means anywhere that actually invades

the iDower and dignity of the court, or impedes its busi-

ness, this case in 21 Federal has little or no bearing on

the matter, being wholly an argument to sustain the in-

herent power of equity courts to protect their officers and

process. So far as it refers to the Act of 1831, in its

bearing upon contempts against courts of law that are

criminal in their nature, the opinion in that case is com-

posed altogether of obiter dicta.

Probably the most extreme expression of the views

we are here combatting is to be found in the opinion of

the District Judge who decided the case of hi re Brule,

71 Fed. 943, and it affords a good example of the extent

to which the doctrine may be carried, if once the prin-

ciple is adopted.

The facts of that case were that Brule was cited for

contempt for bribing a prospective witness, in a pend-

ing criminal case in the Federal court, to avoid serv-

ice of a subpoena, and thus depriving the Government

of material testimony. The accused was brought before

the court on a rule to show cause, supporte«l by affidavit.

He denied the facts charged, and also contended that the

acts complained of did not constitute contempt of court

under Section 725. It does not appear where the bribe
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was given to the prospective witness, but it is clear tliat

he was under no process to attend and testify in the

pending case. The District Court found Brule guilty

of contempt and imprisoned him for three months.

The decision in that case is by a learned and emi-

nent Judge of this Circuit, and we do not like to appear

contemptuous of his judgment or harsh in a criticism

of his views; but we ask this Court to read the opinion

without prepossession in favor of its author, and then

we submit that it is wholly illogical, without the support

of any authority that should control a Federal court, and

amounts to a palpable reductio ad ahsurdum. It ignores

the wide distinction between the law of contempt in the

State courts and the Federal courts, and rests its con-

clusions mainly upon citations from the decisions of

State tribunals where the law is entirely different from

that which prevails, since the Act of 1831, in the United

States tribunals. It cites the above case in 21 Federal

(U. S. V. AnonjTuous), but expressly refuses to recognize

the distinction there made between the rules that obtain

in courts of equity and courts of law. It calls attention

to the Savin case and the Cuddy case, only to pervert

and distort the actual meaning and purport of those de-

cisions of the Supreme Court, and the facts upon which

they were founded. And, to crown the radicalism of the

rule announced, the distinguished Judge concludes as

follows

:

"If it is contempt to bribe a witness in front of the

courthouse door, is it not a contempt to attempt to do

the same thing on the street opposite the court building,

or four blocks awavf Is not the result the same? Is
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not the motive of the accused the same? Wliat differ-

ence does it make whether the attempt was made on the

ground owned by the United States, or at the residence

of the witness in the same town, or one quarter of a mile

away from the court building? In one case the misbe-

havior would be construed to be in the presence of the

court, and in the other 'so near thereto as to obstruct

the administration of justice,' and the statute, in clear

language, is made to apply to both cases."

It is difficult to comment respectfully upon such rea-

soning and such disregard of the plain provisions of the

statute as recognized by other courts at least entitled to

equal consideration, but we do declare, upon the authca"-

ity of numerous decisions by the highest court in the

land, that the views of the court in the Bride case were

not the law of that case, nor of any other case that can

arise under the Federal statute of contempt. As well

might it be held, once for all, that the motives of the ac-

cused are to be the test of his guilt, and that if these be

corrupt he is in contempt, although the offense were

committed in Alaska or New Zealand.

The case of Ex parte McLeod, 120 Fed. 130, decided

in 1903 in the District Court for the Northern District

of Alabama, presents a very interesting and able dis-

cussion of the various phases of the general law of con-

tempt, but the opinion of the court is chiefly remarkable

for the evident indignation of the Judge at the outrage

that had been perpetrated upon an officer of the court.

McLeod had been indicted under Section 5399 of the Re-

vised Statutes, for assaulting a United States Commis-

sioner who had bound him over on a charge of conspiracy
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under Section 5440. It appears that the grand jury

treated the matter lightly and refused to indict McLeod
for the assault for nearly two years after it occurred.

Then, when the case came on for trial, a demurrer to

the indictment was sustained {U. S. v. McLeod, 119 Fed.

416), and thereupon the District Attorney, under the

direction of the court, had a rule to show cause issued

against McLeod for contempt in assaulting the Commis-

sioner. The same Judge sat in both cases, and his feel-

ings, no doubt fully justified, speak throughout his opin-

ion in the contempt case. It is difficult to reconcile the

reasoning upon which the court found the respondent

guilty of contempt, with the reasons upon which it, sus-

tained the demurrer in the criminal prosecution, and, to

say the least of it, there is some doubt if any other court,

without similar provocation, would j^ronounce the same

views of the law that are given in the McLeod contemj^t

case. The learned Judge admits that he is without a

precedent to support his conclusions.

The general effect of that decision is to hold that

the Act of 1831, by virtue of the "historical argument,"

does not limit the powers of the Federal courts to pun-

ish for contempts, except in cases involving the publica-

tion of criticism of their own judges and decisions, hark-

ing back to the case of Judge Peck, who is said to have

been the cause of that Act of Congress. The McLeod

case may be said to reach the highwater mark of the

historical argument, as the Brule case marks the limit

of the argument based on the motives of the accused

contemnor.



44

The several eases above discussed present most

foreihly the contention against which we are arguing in

this briel', and we submit that they do not satisfactorily

dispose of the question raised here. There are some
other decisions to the same effect, but they are not more
convincing than the foregoing, and they are based for

the most part upon the authority of the leading cases

just referred to. Whatever of dicta, error and want of

logic there may be in the earlier decisions has been re-

peated and strengthened by cross-references in the later

ones, until there has been built up a series of these

cases, none of them supported by any high and relevant

authority, and all of them, it seems to us, fallacious in

reasoning and disastrous in their wide-reaching efforts

to set aside the plain provisions of the Act of 1831. The

reading of these decisions calls to mind most strikingly

the comment of Mr. Benedict, in his work on Admiralty

,

regarding the rule of stare decisis :

''No number of erroneous decisions can furnish suf-

ficient reason for deciding contrary to law. Wlien a de-

cision has been followed without hesitation or considera-

tion by many others, it is but one decision, of which the

others are but echoes. The question always remains,

what is the law; and decisions are to be iveighed, not

counted. In the decision of a particular case, the judges

are to be counted, but as evidence of the law they are to

be weighed. There may be a dissent by one judge, which

may be of more value and weight than the opinions of a;l

the majority. There may be decisions on cognate and

analogous cases. There may be inconsistent or conflicting

decisions, which invite reargument and reexamination.

These and other considerations have made the list of

overruled cases a long and important one in all the great

departments of law, equity and admiralty." {Sec. 313b.)
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Unfortunately we are without a single clear, direct

and authoritative decision upon the question here pre-

sented, but we surely have the sanction of the statutes

themselves, and of the reason and good sense of the

opinions of the Supreme Court that most nearly reach

the issue.

As before noticed, the Act of 1831 contained two

sections, and they must be construed together so as to

maintain the force and integrity of each. Section 1 is

now Section 725 of the Revised Statutes, while Section 2

is Section 5399 of the revision. The first relates to co7i-

tempts, the second to crimes. They evidently were meant

to reach different offenses, although the same acts might,

in certain contingencies, violate both. Taken together,

and in connection with Section 5404, they cover practic-

ally all the offences likely to occur against judicial author-

ity and the dignity of the courts. The two sections re-

lating to crimes against the judicial powers are as fol-

lows:

*' Section 5399. Every person who corruptly, or by
threats or force, endeavors to influence, intimidate, or im-

pede, any witness, or officer in any court of the United

States, in the discharge of his duty, or corrupth^ or by
threats or force, obstructs or impedes, or endeavors to

obstruct or impede, the d»<e administration of justice

therein, shall be punished by a fine of not more than five

hundred dollars, or by imprisonment not more than three

months, or both." (Act of 1831.)

'^Section 5404. Every person who, corruptly, or by
threats or force, or by threatening letters, or any threat-

ening communications, endeavors to influence, intimidate,
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or iinpeile any grand or petit jnror of any court of the

Unitod States in tlie discharge of liis duty, or who cor-

ruptly, or l)y threats or force, or l)y threatening letters,

or any threatening communications, influences, obstructs

or imi)edes, or endeavors to influence, obstruct, or im-

pede, the due administration of justice therein, shall be

Xmnishable by fine of not more than one thousand dollars,

or by imprisonment not more than one year, or by both

such fine and imprisonment." (Act of 1872.)

With the law thus exhaustive and applicable to all

conceivable infractions of the power, order, integrity and

jurisdiction of the courts, it ought not to be necessary to

indulge a doubtful jurisdiction in a questionable case. If

there were no other source of power in the courts to pro-

tect themselves and to punish offenders against their au-

thority and dignity, except the proceeding for contempt

under Section 725, there might indeed be excuse for

adopting the widest reasonable construction of that law;

for no one disputes the absolute necessity of asserting and

maintaining the utmost purity, decorum and authority

in the courts of the nation. But it is wholly unnecessary

to resort to that section for the punishment of offenders

like the defendants are charged with being in the case at

bar ; still less is it wise or necessary to stretch the power

and jurisdiction of the court beyond well established lim-

its and upon debatable territory, especially where the

facts themselves, as in this case, are of the most incon-

clusive and doubtful character.

As the court declared in one of the decisions above

cited: "Courts of law abhor any method of trial of issues

of fact except by a jury." Where there is a way to pun-
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isli au oft'eiuler, clear, open and undoubted, and which

likewise guarantees to him this inestimable and ancient

right of having his guilt passed upon by a jury, it cer-

tainly is to be preferred above a method of procedure that

denies him a jury trial, and that involves the exercise of

a wide and dangerous and doubtful jurisdiction, by the

very court whose dignity is offended and whose sensibil-

ities must, to some extent at least, enter into the con-

sideration of the facts.

K the views announced by the court below in con-

victing these men are to be approved and promulgated by

this Court, with all of the logical and legitimate conse-

quences of the doctrine proclaimed, it will do no less than

confer upon the courts of the United States a jurisdiction

and authority in contempt cases practically arbitrary, ab-

solute and unlimited. The attributes ascribed to the

courts by this doctrine, and which are necessary to the

exercise of the power conferred by it, are little short of

Divine, for they comprehend all the functions of Om-

niscience, Omnipresence, and Omnipotence.

There is another consideration to which this Court

cannot be insensible, and which it is not improper for us

to mention. The safest and wisest guaranty of the do-

mestic peace and political welfare of this country lies in

the unimpaired power of the courts, and in the undimin-

ished respect and confidence of the people for their au-

thority and wisdom. The most sinister symptom of mod-

ern movements is the clamor in some quarters against

the judiciary, and one of the points of severest attack and

most insidious revolt against the courts and judges is

this very exercise of the power to punish for contempt.
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AVhatever serves to furnish pretexts for assaults upon

the necessary and sahitary jurisdiction and sovereignty

of the judiciary ought, in common prudence and ]iatriot-

ism, to he avoided when it may.

The extension of the powers of the courts in mat-

ters of contempt, in doubtful cases and beyond reason-

able limits and without abundant and convincing sanction

of law and precedent, is not calculated to add to the re-

spect and confidence of the joeople for these tribunals,

and contributes to weaken the real authority of the courts

in those things over which they possess undoubted juris-

diction. There is more involved in a case of this kind

than the personal rights of these defendants, although

that alone entitles the questions raised to the most serious

consideration. But the decision of the issue of law here

contested will form a precedent of far-reaching effect, as

this is the first time, to our knowledge, that the point has

been fully and distinctly presented to this Court. It

were a short-sighted policy to punish individual cases of

contempt, in doubtful circumstances of both fact and

law, at the risk of incurring the wide and widening dis-

respect of the whole people. There is no branch of the

law and no exercise of the judicial jDower that needs to

be handled with greater caution and upon surer gronnds

than that of Contempt of Court. It is already sufficiently

complicated by the very nature of the offense, and the

feeling of distrust and hostility that has invested the

subject from the foundation of this Government.

The elements of the offense itself are nearly always

susceptible of controversy, and the statute leaves the

matter within tlie discretion of the court as to what acts
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constitute any kind of contempt. As was said long ago

])y a distinguished court

:

*'The belief in the existence of the facts necessary

to constitute contempt is alone in tlie breast of the court.

They may be construed to spring from a gesture, a word,

or a look. The offense is without specification and with-

out definition. It may become an offense of opinion, of

feeling, or of prejudice, an offense which has no other

legislation than the imperfections of human nature,

blinded and misled by the circumstances of the moment,

notion of caprice, and the improper bias of passion, or by
those powerful influences from which the most upright

and enlightened mind cannot be considered or trusted

to be wholly exempt." {Ex parte Hickman, 12 Miss. (4

Smedes & M.) 751, 774.

That was spoken of the offense itself, of the vague

thing called '

' misbehavior. '

' But when there is to be add-

ed to that fundamental uncertainty of the law of con-

tempt, and the consequent element of arbitrary judgment

which it vests in the court, the wide and unlimited inter-

pretation of the locality in which the offense may be com-

mitted and over which the court is asked to assume jur-

isdiction, as contended for by the prosecution in the case

at bar, it should give this Court pause before adopting

a theorj'- and construction of the statute that rest upon

so unstable a basis as does the judgment of the trial

court in this instance.

Concluding, and by way of recapitulation, we con-

tend in this argument that the judgment of conviction of

these plaintiffs in error should be set aside, and that they

should be discharged from the contempt proceeding, for
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tln' follttwing reasons:

1. Because the facts proved do not establish beyond

a reasonable doubt the guilt of the defendants as

charged. The record shows that they were sought out

by the accusing venireman, who himself first mentioned

the forbidden act, and that the District Attorney himself

connived at the scheme by which it was sought to inveigle

the defendants into a compromising position.

2. Under the well settled rules of practice, the de-

fendants should have been discharged from the contempt

accusation as soon as they denied under oath their jDartic-

ipation in the unlawful acts complained of by the prose-

cution.

3. The acts alleged as being in contempt of court,

even if admitted to be true, do not come within the scope

of the law as contained in Section 725 of the Statutes,

because they occurred more than half a mile from the

court building, while the court was not in session, and had

relation to a venireman who had only been summoned to

attend court at a future date and was not under the im-

mediate control of the court at the time, as a juror or in

any other capacity.

4. Because the facts of the case being gravely in

doubt, and the law applicable thereto not settled satis-

factorily by any authoritative exposition of it, and there

being ample and unquestioned law for the aiDprehension

and punishment of the defendants under a different sec-

tion of the statute, this Court cannot afford to affirm
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this conviction without adopting a doctrine of the law of
contempt that is dangerous, debatable and unwise.

Respectfully submitted,

Longfellow & Fitzpatrick,

Dudley G. Wooten,

Attorneys for Plaintiffs in Error.

Dudley G. Wooten,

Of Counsel.
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STATEMENT OF THE CASE.

On the 23d da.y of January, 1911, the United

States attorney for the Western District of Wash-

ington, informed the United States District Court

by petition filed therein, that the Plaintiffs in Error,



E. D. Kirk and M. J. Webb, had, between the 16th

day of January, and the 23d day of January, 1911,

approached members of the venire of jurors then

in attendance upon said court in the interest of one

Clarence Dayton Hilhnan, who was charged by in-

dictment with violation of the statutes of the United

States and whose trial was set for January 31,

1911, before said court, with the intent corruptly

to influence said members of the venire in the be-

half of said Hillman, and with the promise and

suggestion on the part of said Plaintiffs in Error,

that the members of the venire would be paid money

in case the}' would be in favor of said defendam:;

that the purpose of said Plaintiffs in Error so

approaching said jirry was for the purpose of in-

fluencing and prejudicing their minds in favor of

the said Hillman, and for the corrupt purpose of

influencing the verdict of the trial jury in said

cause; that said misbehavior of the said Plaintiffs

in Error took place in the city of Seattle. Upon

said information, an attachment was issued and

said Plaintiffs in Error were brought before the

court, where they entered pleas of not guilty and a

general denial to said petition. No written or sworn

answer was filed in their behalf. A hearing; was
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duly had, evidence was introdiieed l)y the Govern-

ment and by the Plaintiffs in Error, and ther('U])on

the court adjudged the Plaintiffs in Error j^uilty

of contempt of court and sentenced them to im-

prisonment.

In its judgment, the court found the facts to

be as follows:

"That heretofore, to-wit, between the 1st and
23d day of January, 1911, the defendants, E.
D. Kirk and M. J. Webb were engaged in a
conspiracy and plot to corrupt the jurors of
this court in connection with the trial of the
case of the United States of America vs. CJar-
ance Dayton Hillman, which is now pending in

this court and set for trial for January 31,

1911; that Charles McCoy, who is a member of
said venire was approached between the 1st

and 23d day of January, 1911, 1\v two i^ersons

unknown for the purpose of offering him money
to influence his action in said cause if he were
chosen as a trial juror; that Robert C. Van
Horn, a member of said venire was corruptly
approached between the two dates last afore-
said by said E. D. Kirk and M. J. Webb for
the purpose of influencing his action in the
event he should be chosen as a trial juror in

said cause and that promises of money were
made to him by said Kirk if he should be favor-
able to the defendant; and that said Webb
counselled tlie making of said promises by said
Kirk and aided said Kirk in making the same;
that said defendants, E. D. Kirk and M. J.

Webb, between the two dates last aforesaid.



employed one W. H. T^ynji- to get into com-
nnuiicati(ni with other meml)ers of the venire
for the ])iu'|)ose of ascertaining whether they
coukl be approached with offers of bribes or
not.

The court finds the testimony of said wit-

nesses, McCoy, Van Horn and Tyng to be true

and that the mis])ehavior of the said E. 1).

Kirk and M. J. Weljb took place in the city

of Seattle with the knowledge on their ])art

that said men so approached and to he ap-

proached were members of the venire now in

attendance upon this court and that from said

venire the trial ,pirv in the case of United
Sfates vs. Clarence Daj/tou Ililhuan would be
drawn, and with the intent on the part of the

said E. D. Kirk and M. J. Webb, corruptly
to influence the verdict in said cause, and that

said misbehavior of the said E. D. Kirk and
M. J. Webb occurred in the city of Seattle

and so near to the presence of this court as to

obstruct the administration of justice in this

court, and that said acts of said defendants
constitute contempt of this court."

Thereafter the court modified said judgment

b}^ reciting as one of the facts proved in the trial

of said cause and upon which the judgment and

sentence of the court was made, as follows: That

the place where the juror Eobert C. Van Horn was

corruptly approached by the defendants E. D. Kirk

and M. J. Webb for the purpose of influencing his

action in the event he should be chosen as a trial



juror aud promises of money were made to him

if he should be favorable to the defendant Hillman

in the cause mentioned and referred to in this

proceeding, is located on James Street and First

Avenue in the city of Seattle, and is distant from

the United States Federal Court Building about

nine (9) city blocks; said blocks averaging 300

feet each.

To review the judgment of the District Court,

Plaintiffs in Error sued out this writ of error,

ARGUMENT.
I.

If upon the hearing evidence was adduced

w^hich convinced the court beyond a reasonable doubt

that the Plaintiffs in Error had committed a con-

tempt of court, it matters not w^hether they com-

mitted such contempt in the exact manner charged

in the petition. The essential requirement was that

the Plaintiffs in Error should have full and fair

hearing

:

"It (the court) could, in its discretion, adopt
such mode of determining the question as it

deemed proper, provided due regard was had
to the essential rules that obtain in the trial

of matters of contempt."

Ex parte Savin, 131 U. S. 267.
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BarulaJ] vs. Bnghani, 7 AVallace 523, 540.

The findin<;' of the trial judge who heard the

evidence of the witnesses, examined the exhibits

which were introduced in evidence to the- effect that

the Plaintiffs in Error had approached jurors then

in attendance upon the court with the intent to

influence their verdict upon the trial of the crimi-

nal case then pending in said court, is entitled to

great w^eight upon appeal. He saw^ the witnesses

face to face, observed their manner of testifying,

studied the exhibits wiiich were introduced in evi-

dence (which have not l)een brought up to this

court), and from them arrived at the conclusion

that the Plaintiffs in Error were guilty. We con-

cede that it was necessary that he find beyond a

reasonable doul^t that they were guilty; but it is

not necessary that that be stated in the judgment,

any more than it would be necessary to use the

words "reasonable doubt" in a verdict. It must be

conceded that the trial judge found them guilty

beyond a reasonable doubt, and this court W'Ould

be loathe to reverse the finding of the trial court

as to the facts.

The evidence shows that the Plaintiffs in Error

were operating a detective agency known as the



"Kirk Detective Ac^eney" with an office in the

Henry Building in the city of Seattle, within one

hloek of the United States Court House (Relator's

Exhihit "A," page 35). (It will he noticed tliat

the exhihits which were offered in evidence in this

case are not brought as part of the record herein.)

As such detective agency, about the middle of

January they were employed by one C. D. Hillman,

who was the defendant in six cases then pending

in the United States District Court for the West-

ern District of Washington, and which were set

for trial for January 31, 1911. These were the only

criminal cases that were set for trial in the Federal

Court in Seattle prior to March 28th, as is shown

by the records and files in said court, of which

the trial court took judicial notice (Record page

45). Mr. Hillman had employed the Plaintiffs in

Error as detectives in connection with those cases

(Record pages 49, 64, 73 and 74). Plaintiffs in

Error employed one W. H. T^Tig to go around and

get acquainted with certain jurors on a list which

they gave him (Relator's Exhibit "B"). That ex-

hibit shows that the names which appeared on tliat

list, were names of members of the venire then in

attendance upon the Federal Court, and from wliicli



tlic Jury would he selected in the trial of the Tlill-

luan cases, Mr. Tyng's instructions from the Phiiu-

tiffs in Error, were to feel the jurymen out and

bring them to the office of the Kirk Detective

Agency if they were any good, that if he got any

jurymen he Avould receive One Hundred Dollars,

which amount they afterwards changed to Fifty

Dollars, and he was informed by the Plaintiffs in

Error that they were employed in the Hillmau

cases. They also told him that they had one other

man employed on this same kind of business

(Record pages 37 and 38).

C. B. McCoy, who Avas one of the members of

the panel in attendance upon the court, testified

that he had been approached by two men with

reference to the Hillman case five or six days prior

to the time he testified, which would make it al)Out

January 18th or 19th; that they wanted to know

if a few hundred dollars would influence him to

land the jury; that after that somebody giving the

name of Miller called him up over the phone and

he thereupon reported the matter to the court.

Robert Van Horn, who was one of the jurors

on the panel, testified that somebody, whose name

apparently was "Cling," called him up over the
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telephone on Tluirsday, January lOtli, and wanted

to see him a])ont a matter of much interest, in

which there would be several hundred dollars, and

made an appointment to meet him the next noon

at Steve O'Brien's Saloon; that "Cling" refused to

sa.y anything further over the telephone about the

nature of the business. Van Horn met him the

next day at noon and "Cling" then made an ap-

pointment for him to met other people at Hyde's

Saloon at half past four. Van Horn met "Cling"

there according to appointment but the other parties

had not shown up, W'hereupon "Cling" gave him a

card wdth a telephone numl)er on it and asked him

to call up Mr. Webl). The telephone number given

was the telephone number of the Kirk Detec-

tive Agency, as appeared on Relator's Exhibit

"A." Van Horn accordingly called up that

number and talked with Webb, wdio stated that he

could not be there until about a quarter of six, and

said, "I have a friend here wdio wants to meet you,

a Mr. Kirk." At quarter of six Mr. Van Horn

returned and the said "Cling" introduced him to

Mr. Kirk, and Mr. AVel^b, Plaintiffs in Error. Kirk

first pretended that lie was under the impression

that he w\is going to meet an old friend of his, and
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after conversing a few minutes on that subject,

Kirk said that he would be ghul to take up an-

other matter that came to his mind just at that

time, and thereupon Mr. Kirk and Mr. Van Horn

went alone into a box in the saloon. Then Kirk

mentioned there was a matter pending in the Fed-

eral Court in which he was interested, the sub-

stance of which was that a friend of his w^as going

to be brought into court on a criminal charge and

they wished very much to hang the jury in the

case, and stated that thev did not w^ant to give him

money to buy his opinion, but wanted to know if

he had a opinion a certain way, and if it was favor-

able and Van Horn could still keep the opinion on

the jury and hang the jury, it w^ould be w^orth his

while, and stated it would be worth One Hundred

Dollars. Kirk also stated that the case was set

within two weeks, whereupon Van Horn asked him

if it was the Hillman case which was set for March

28th, and Kirk stated, no, it was within two weeks.

It appears from Mr. Van Horn's testimony,

that he did not know when the Hillman case was

set, but that he thought it was set for March 28th.

The testimony of the Plaintiffs in Error is a

denial that they were employed by Hillman in re-
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ji,ard to the jury at all, and that they made no ap-

])ointment to meet Juror Van Horn, l)ut their testi-

mony is inconsistent with itself and with the other

testimony in the case. While they testified that

they w^ere to have nothing to do w^ith the .iury, the

witness Tyng produced a list of some of the jurors

which they handed to him (Relator's Exhibits "C"

and "D"), (Record pages 59, 60, 64 and 70), which

Avere in 'Mv. Webb's handwriting, containing the

names of the jurors and certain information about

them, and certain persons checked who Mr. Tyng

was to approach.

Their emplo3anent by Hillman commenced about

the middle of January and it was about that time

the jurors McCoy and Van Horn were first ap-

proached wdth reference to the Hillman case. It

further appears that Webb called upon one James

Shannon, w^ho was a constable in the Police Court

in Seattle, wdth a list resembling Relator's Exhibit

"D," and asked Mr. Shannon if he knew any of

them (Record page 81). On this list was the name

of John W. Kelley, Deputy City Comptroller, 1216

North Forty-fifth Street, Seattle, West, who was

one of the jurors on the panel at that time.

It appears, therefore, that the testimony of the
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Plaiutiffs ill Error, that tlioy did not know any-

i\uu^ about the jury and had nothing to do with

it, was false.

Much space in the brief of Phiintiffs in Error,

is devoted to the question of the good faith of the

Juror Van Horn, but any person who heard his

testimony would have no doubt of his sincerity. He

was a young man of excellent appearance, whose

curiosity was aroused by the mysterious means used

to approach him. Once he found out the facts in

the matter, he promptly reported them to the United

States attorney. It is inconceivable that he should

have learned that Kirk and Webb were employed in

the Hillman case and that he should have sought

an appointment with them on his own motion. Their

employment was secret and no one knew it except

themselves and Mr. Hillman. There is absolutely

no reason that he should therefore call them up,

except upon the solicitation of themselves through

another. The testimony of the Plaintiffs in Error,

that he had sought them out and solicited a bribe

from them, is incredible. No one who heard the

evidence in the case could doubt the truth of the

story told by Jurors McCoy and Van Horn, and the

witness T^^ng; nor could any one believe the story
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as told by the Plaintiffs in Error, which was incon-

sistent and incredible, and especiall.y so when they

were confronted with the exhi])its in the case. The

guilt of the Plaintiffs in Error was proved Ijeyond

any question of a doubt.

II.

The vital question in the case and that upon

which the Plaintiffs in Error apparently rely, is

the construction of the proviso in Section 725 of

the Revised Statutes, and particularly that part

of it which provides:

"Such power to punish contempts shall not
be construed to extend to any cases excei)t the

misbehavior of any person in their presence,

or so near thereto as to ohsfruct the adminis-
tration of justiee."

The history of this proviso is well known. It

w^as passed by Congress after District Judge Peck

was acquitted on impeachment proceedings arising

out of the imprisonment of an attorney for criticism

of one of his decisions. The object of Congress ap-

parently was to permit free speech and free criti-

cism, both in the public press and by citizens, of the

decisions of the court. It could never have been

the intention of Congress to permit juries to bind

the hands of courts and to permit them to allow
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Juries to 1)0 tanipd'cd with .'iiul leave tlie pimish-

iiient of such offenses to he (U'alt witli l)y indict-

11 lent after the offense was consummated. Such has

})een tlie view^ of all Federal Courts which have

l^assed directly upon the question, and there is not

a single authority to the contrary. It is true that

the Supreme Court of the United States in the case

of Savin, 131 U. S. 267, and in the case of Cudd,y,

131 U. S. 280, refused to decide the question, as it

w^as not necessary in those cases, but the lower Fed-

eral Courts wherever the question has been pre-

sented, have uniformly decided that misconduct con-

cerning a witness or a juror in am^ case pending in

the United States courts, is contempt of court, irre-

spective of whether such conduct takes place in the

immediate presence of the court or not.

In the case of McCaiilly vs. United States, 25

App. D. C, the Court of Appeals for the District

of Columbia had before it a case in which the facts

are almost exactly the same as in this case. A
juror was approached l)y McCaully with the intent

corruptly to influence him as such juror. It was

urged there that because the place where this oc-

curred was a half a mile or more away from the

court, McCaully could not be punished under Sec-
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tion 725. Tlic ronrt said:

'*We cannot assent to tliis view of the law.

There is no possible difference between the cor-

rnpt solicitation of a juror at the court house
door, or in the corridors of the court house,

or in some obscure nook of the building, and a
precisely similar corrupt solicitation at the

home of the Juror or the place of business of

the corrupter. The offense is no greater in the

one case than in the other, and its influence

upon tlie administration of justice is precisely

the same in both cases. We cannot think that,

in the enactment of the statute in question, Con-
gress had any intention to institute a topo-

graphical discrimination between acts which
have no possible relation to the matter of
greater or less distance from the court house."

The Court of Appeals affirmed the judgment

of the lower court and a petition by the appellant

to the Supreme Court of the United States for a

Writ of Certiorari was denied.

Justice Brown of the Supreme Court of the

United States, when United States District Judge

for the Eastern District of Michigan, in the case of

Edward S. May, 1 Fed. 737, decided that misbe-

liavior on the part of a juror was contempt, al-

though the misbehavior did not take place in the

presence of the court. In discussing the statute.,

he said:
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''The act does not define how near the court
the niisliehavior must be, nor the character of
such misbehavior, and I think it may be fairly

construed to extend to any misbehavior by a
juror in his capacity as such, wherever com-
mitted, since such misbeliavior necessarily tends
to obstruct the administration of justice."

The misbehavior in this case consisted in the

juror approaching one of the litigants in the case

and discussing the case, although the juror had been

instructed to refrain from conversation with any

one. The court intimated, however, that such mis-

behavior on the part of a juror would be contempt

of court regardless of any express order of the

court.

Certainly, if such conduct on the part of the

juror would be contempt of court, the case of any

13erson approaching a juror in order to corrupt him

and to influence his verdict in a pending case should

he be chosen as a juror, would also be deemed con-

tempt of court.

District Judge Hawley in the case of Brule,

71 Fed. 943, held it to be contempt of court for

one to approach a person who was to be a witness

for the United States in a criminal case and pay

him a sum of money to conceal himself, although a

subpoena had not been served ujDon him, and al-
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though the witness was ap])roached at some dis-

tance from the court house in the town w^here the

court sat. The Court said:

"Now, from the reasoning of these cases, it

is made perfectly clear that the misbehavior of

which Brule is guilt.y, if it had occurred any-

where within the building where the court is

held, w^ould have been 'clearly a contempt, pun-
ishable as provided in Section 725 of the Re-
vised Statutes, by fine or imprisonment, at the

discretion of the court, and without indictment.'

Why? Because, under such circumstances it

would have been mislx4iavior of a person in the

presence of the court. But the statccre says

that the misbehavior of a person 'so near there-

to as to obstruct the administration of justice'

may be likewise punished as a contempt of

court. If it is a contempt to bribe a witness
in front of the court house door, is it not a con-

tempt to attempt to do the same thing on the

street opposite the court building, or four blocks

away? Is not the result the same? Is not the

motive of the accused the same? What differ-

ence does it make whether the attempt was made
on the ground owned by the United States, or

at the residence of the witness in the same town,
four blocks, or about one-quarter of a mile
aw^ay, from the court building? In one case

the misbehavior would be construed to be in

the presence of the court, and in the other,

'so near thereto as to obstruct the administra-
tion of justice,' and the statute, in clear Ian-

gauge, is made to ap])ly to lioth cases."

In the case of :\r'Leod, 120 Fed. 130, District
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Judge Jones of the Northern District of Alabama,

discussed at length the history of the proAdso con-

tained in Section 725, R. S., and arrived at the con-

clusion that if the misbehavior obstructs the ad-

ministration of justice, it is contempt of court, no

matter where it occurs.

In the case of United States vs. Carroll, 147

Fed. 947, the defendant was cited to appear before

the court to show cause why he should not be pun-

ished for contempt. The evidence showed that he

had approached a third party and asked him to

use his influence with one of the members of the

jury in a certain case pending in the United States

District Court. The court held that that did not

constitute contempt, inasmuch as the third party

did not act upon the sugs^estion, and there was no

obstruction of justice. Judge Wolverton did hold

that any direct attempt to influence the jury would

be a direct contempt, although it occurred three

blocks Rwaj from the court house. The Court saidj

"I am of the opinion that any direct attempt
on the part of any person to bribe or persuade
a witness to testify contrary to the truth in a
cause pending and then on trial, or to influence

the jury or any part thereof, to find a verdict
in favor of one party or the other, where mhde
so near the court as is designated by the wit-
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ness for the Government, being not to exceed
three blocks away, constitutes in legal con-
templation, a direct contempt. That is to say,

it constitutes misbehavior so near to the court
as to obstruct the administration of justice, that
the mere denial of the charge by the accused
under oath will not serve to exonerate him."

Congress in passing this act did not attempt to

define how near to the court the misbehavior must

be, but left that to be determined by the effect. If

the misbehavior occurs near enough to the presence

of the court to obstruct the administration of justice,

then it is a contempt. The determination of the

question of nearness is left to the court. The sole

question in any case such as this, is, did the misbe-

havior of the defendant obstruct the administration

of justice. That leads us to the question of what

is meant by the words "to obstruct the administra-

tion of justice."

An examination of the authorities discloses

very few cases where the courts have defined the

word "obstruct" as used in this sense. In the case

of United States vs. Seeley, 27 Fed. Cas. 1010, Case

16248a, the court in passing on a demurrer to an in-

dictment charging a violation of the second section

of an act of Congress entitled: "An act declara-

tory of the law governing contempts of court,"
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which was afterwards incorporated into the Revised

Statutes as Section 5399, which involved the ques-

tion of what was the obstruction of the due ad-

ministration of justice under the provisions of that

section, said:

"Obstructing or impeding the due adminis-
tration of justice would be of the same char-

acter of oft'ense as obstructing or opposing an
ofdcer in serving or attempting to serve pro-

cess, and the act constituting either such ob-

struction or holding, should accordingly ex-

hibit the like constituents in both cases. The
act or endeavor in the latter instance would
necessarily apply to a different state of the

proceeding in a suit, but would be comprehended
in the general common law description of the

offense of obstructing or hindering justice. 2

Hale, P. C. c. 17, Sec. 4; 4 Bl. Conim. 129; 1

Russ. Crimes, 519. To 'obstruct,' independent
of the acceptation the word has obtained in the

criminal law, would seem to stand ex vi termini

a direct and positive interposition, which pre-

vented, or tended to prevent the action of the

officer or court in respect to a matter then to be
proceeded in. * * * The evils in view of the

legislature were acts of violence, or improper
and corrupt dealings with the officers and minis-
ters of justice, parties, or the process of the

law * * *. It would seem palpable that

the administration of justice which the act in-

tended to defend and protect from being ob-

structed or impeded, consists of that action of

the courts, through their officers and other di-

rect instrumentality essential to the free and
full consideration and determination of the mat-
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tor and the ciii'orcenieiit of their ordci's and de-

cisions. To this extent the commnnity has a

common concern. The ])n])lic is deeydy inter-

ested in the maintaininj;- without disturlmnee

of the court, their officers, processes and the

parties litii>ant before them; the powers and
privileges ])y means of which questions of right

and wrong are investigated and settled."

In the case of United States vs. McDonald, 26

Fed. Cas. 174, Case 15667, the court discussed the

meaning of the w^ord obstruct as applied to Section

5398, R. S., where it was charged that an officer was

resisted and obstructed in serving process. The

Court said:

"The statute, how^ever, does not limit the

offense to resistance alone. It includes also

wilful acts of obstruction or opposition; and to

obstruct is to inter])ose obstacles or impedi-
ments, to hinder, impede or in any manner
interrupt or prevent, and this term does not

necessarily imply the employment of direct

force, or the exercise of direct means."

As w^as said by the court in the case of ex parte

M'Leod, supra, in referring to Section 725 of the

Revised Statutes:

**If the force put in motion by the misbe-
havior, at whatever place it is committed, as-

sails or threatens the authority or independence
of the court, then the misl^ehavior is 'so neaf
thereto' as to be punishable under this section."
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It could hardly l)e iirpjed to a]ipreliend that ap-

proaching the members of the venire in attendance

upon the court in an effort to influence their de-

cision in any case in which they might be called as

jurors, would not interpose an obstacle in the path

of justice; or that it would not hinder its due ad-

ministration; or that it would not assail or threaten

the authority or independence of the court. If the

misbehavior complained of is so near to the presence

of the court as to interpose an obstacle or impedi-

ment to the due administration of justice, then it

must be held to be a contempt of court.

Counsel attempts to make no argument upon

this point, for the obvious reason that no argument

can possibly be made against the Government's con-

tention. At common law the courts had the power

summarily to deal with such tampering with jurors

and that power was inherent in the courts of the

United States at the time of their creation. That

Congress did not intend to take that power aw^ay

from them, is shown both b}" the history of the Act

of 1831, and by the language used itself.

It is also urged that the panel of the jury in

the Hilhnan case had not reported to the court and

was not under anv direct orders or control of the
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court. Reference is made to the files and records

of the Plilhnan case, which are made a part of the

record, although they are not made a part of the

record on appeal. It is alleged in the petition that

the jurors were in attendance upon the court, and

that was the fact. All the jurors then upon the

panel had previously reported to the court for other

trials, most of which had been continued over. The

venires which the court took judicial notice of, show

this, but they were not included in the record on

appeal.

A point in practice is also suggested b.y the

Plaintiffs in Error, that upon the sworn denial of

a charge in a contempt proceeding, a defendant is

entitled to his discharge as a matter of course.

Without discussing how far that practice prevails

today in contempt proceedings, it is to be noted in

this case that the plaintiffs in Error did not file a

sworn answer demdng in toto the charges. They

simply entered a plea of not guilty. It is true that

they testified under oath, liut the courts have uni-

formly held that that is not the same as a direct

sworn answer denying the charged upon written

interrogatories, such as was the common law ])rac-

tice in contempt cases.
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The May case, supra, is cited by Plaintiffs in

Error upon this proposition, but as Judge Brown

exj)laiucd in that case, the answer must be credible

and consistent with itself and if the respondent

states facts which are inconsistent with his avowed

purpose and intention, the court will be at liberty

to draw its own inferences from the facts stated.

As we have heretofore pointed out, the testimony

of the Plaintiffs in Error was not consistent in and

of itself, and if the rule invoked were applicable

in this case, still the situation pointed out in the

May case would govern.

But in a case like this, the contempt is direct

and not constructive. The dignity of the court is

itself attacked, and the mere sw^orn answer of the

Plaintiffs in Error wdll not clear them. This was

discussed in the case of Brule, supra. Judge Haw-

ley discussed this question and said:

"It is argued that, if a contempt was com-
mitted by Brule, it was only a constructive

contempt in a criminal proceeding at law, and
that Brule, having fully answered and denied
the charges made in tlie affidavit, should be
discharged from custody, upon the principles
announced in Burke vs. State, 47 Ind. 531, and
Haskett vs. State, 51 Ind. 176; that the only
remedy in such cases is, if the court believes
the respondent has perjured himself, to bind
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him over before the next «>i'iiii(l Jury, to answer
for the crmie of perjury. Numerous authori-

ties were cited u])oii this ]x)int, but the views

entertained by the court render it unnecessary

to review them, or to discuss the question argued
by counsel as to the distinction between con-

tempts committed in eciuity suits, or actions at

law in civil or criminal proceedings. A refer-

ence to one case cited by counsel is, however,
deemed proper, as some of the questions in-

volved in this argument are there elaborately

discussed. In U. S. vs. Anon., 21 Fed. 761, 768,

Judge Hammond, after discussing the differ-

ence in the mode of procedure in law and equity

cases, said:

'I do not find it necessary to go into the dis-

tinctions between direct and constructive con-

tempts, which are so unsatisfactory to all who
study this subject. There is always a struggle

to relegate every contempt to the odious cate-

gory of constructive contempts, in order to take

shelter under these restrictive statutes. But I

may say that in my judgment the courts will

find that the legislature has not taken away any
valua])le povrer, wlien these statutes are prop-

erly understood. Notwithstanding the seem-
ingly formidable array of authority, it may be
that after all it is a mistake to sav that all con-

tempts not committed in the presence of the

court are constructive only. The mere place of

the occurrence mav not be an absolute test of

that question, and it mav depend upon the

character of the particular conduct in otlier

respects l">esides the place where it happens.
* * * Wherever the conduct complained of

ceases to be general in its effect, and invades the

domain of the court, to become specific in its
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injury, by intimidating, or attempting to intimi-

date, with threats or otherwise, the court or its

officers, the ])arties or their counsel, the wit-

nesses, jurors, and the like, while in the dis-

charge of their duties as such, if it be con-

structive because of the place where it happens,
because of the direct injury it does in obstruct-

ing the workings of the organization for the

administration of justice in that particular

case, the power to punish it has not yet R)een

taken away by any statute, however broad its

terms may apparently be.'

If the facts alleged in the affidavit, and proven,

to l)e true upon this hearing, bring the case

within the provisions of Section 725, it is a

direct, not a constructive, contempt."

This same proposition was covered in the Car-

roll case, supra, in which Judge "Wolverton held that

the corrupt approaching of a witness or juror would

be a direct contempt, and that the mere denial of

the charge by the accused under oath would not

serve to exonerate him. He said:

"In such a case the practice seems to obtain

of hearing the cause in full ui)on the testimony
pro and con and determining the guilt of the

accused from all the testunony submitted,
whether he refutes the charge under oath or
not."

Both in the Brule and in the Carroll case the

contempt did not take place in the presence of the

court, and in that respect, they are similar to the
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one at bar. Also as was pointed out by the Su-

preme Court in the Savin case, supra, where the

defendant demanded prosecution by service of in-

terrogatories so that he could purge himself of the

contempt charged, the court could, in its discre-

tion, adopt such mode of determining the question

as it deemed proper, provided due regard was had

to the essential rules that obtain in the matter of

contempt, and the court proceeded to point out,

that as in the case of removing an attorney at law

from his office, all that was required was that the

accused understood the nature of the charge against

him and was afforded ample opportunity to explain

the transaction and vindicate his conduct. That

is what was done in this case. The Government in-

troduced most of its evidence and three days ad-

journment was given to the Plaintiffs in Error to

prepare to refute the charges, and they then went

upon the witness stand and under oath attempted

so to do. They did not put in any sworn answer

of denial and did not request the privilege of so

doing, and made no point of that in the court be-

low. The rule invoked even under the common law

practice applied only to constructive contempts.

The misbehavior in this case was a direct affront
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to the court and to its dignity, and the rule invoked

was not applicable as pointed out by the authorities.

It is also suggested by counsel, although not

urged in argument, that since the offense of the

Plaintiffs in Error was a crime indictable and pun-

ishable under Sections 5399 and 5404 of the lie-

vised Statutes, it could not be punished as a con-

tempt of court. This contention is fully answered

in the Savin case, supra, where the Supreme Court

said

:

"It is contended that the substance of the

charge against the appellant is, that he en-

deavored, by forbidden means, to influence or

'impede' a witness in the District Court from
testifying in a cause pending therin, and to

obstruct or impede the due administration of

justice, w^hich offense is embraced by Section

5399, and ,it is argued, is punishable only by
indictment. Undoubtedly, the offense charged
is embraced by that section, and is punishabk
by indictment. But the statute does not make
that mode exclusive, if the offense is committed
under such circumstances as to bring it within

the power of the court under Section 725 ; when,
for instance, the offender is guilty of misbe-
havior in its presence, or misbehavior so near
thereto as to obstruct the administration of

Justice."

It is respectfully submitted that the judgment
of the lower court should be affirmed.

ELMER E. TODD,
United States Attorney.
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In the District Court for the Territory of Alaska,

Fourth Division.

1504.

FRANK J. PORTER,
Plaintiff,

vs.

ALEX MITCHELL,
Defendant.

Names and Addresses of Attorneys of Record.

JOHN L. McOINN and ARTHUR FRAME, for

Plaintiff and Defendant in Error,

Fairbanks, Alaska.

McGOWAN & CLARK and J. H. BULLOCK, for

Defendant and Plaintiff in Error,

Fairbanks, Alaska. [1*]

In the District Court for the Territory of Alaska,

Fourth Division.

No. 1504.

FRANK J. PORTER,
Plaintiff,

vs.

ALEX MITCHELL,
Defendant.

Stipulation [Under Rule 23].

To Mr. C. C. Page, Clerk of the Above-entitled

Court

:

IT IS HEREBY STIPULATED AND AGREED
that in the printing of the record for the considera-

Page-number appearing at foot of page of original certified Record.
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tion of the United States Circuit Court of Appeals

for the Ninth Circuit, on the hearing of said Writ

of Error, the title of Court and Cause on said papers

shall be omitted except on the first page, and that

there shall be inserted in place thereof the words

—

"Title of Court and Cause."

Dated March 23d, 1911.

AETHUR FRAME,
Attorneys for Plaintiff.

McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsed]: No. 1976. United States Circuit

Court of Appeals for the Ninth Circuit. Frank J.

Porter, Plaintiff, vs. Alex Mitchell, Defendant.

Stipulation under Rule 23. Filed Apr. 13, 1911. F.

D. Monckton, Clerk.

In the District Court for the Territory of Alaska,

Fourth Division.

No. 1504.

FRANK J. PORTER,
Plaintiff,

vs.

ALEX MITCHELL,
Defendant.

Bill of Exceptions.

Be it remembered that on the 21st day of January,

1911, the defendant served and filed a motion for his

discharge from arrest, which motion is as follows,

to wit:
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[Title of Court and Cause.]

Motion for Discharge of the Defendant from Arrest.

"To the Judge of the Above-entitled Court, and to

the Plaintiff Above Named, and to Messrs. Mc-

Ginn & Frame, His Attorneys

:

Comes now the defendant above named and moves

this Court for an order discharging him from arrest

and from the custody of the United States Marshal,

on the ground that he is illegally detained by said

United States Marshal, and is detained without any

Writ, Warrant or Process of Law of any nature or

description.

This motion will be made upon the records and

files in the above-entitled case, and upon the docket

in the Clerk's Office in which said cause is docketed,

and upon the records and files of the United States

Marshal, and upon his docket, and upon such oral

testimony as may be introduced by said defendant.

This motion will be brought on for hearing upon

Monday morning, January 23, 1911, at the hour of

ten o'clock A. M., or as soon thereafter as counsel

can be heard.

Dated January 21, 1911.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant."

[Endorsed] : Service of the within Motion and

copy thereof is hereby acknowledged this 21st day of

January, 1911.

(Signed) ARTHUR FRAME,
Attorney for Plaintiff.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Division. Jan. 21, 1911. C. C.

Page, Clerk. By G. F. Gates, Deputy. [2]

On the same day the defendant also filed his motion

for an order Amending the Judgment, which motion

is as follows, to wit:

[Title of Court and Cause.]

Motion for Order Amending Judgment.

"To the Judge of the Above-entitled Court, and to

Messrs. McGinn & Frame, Attorneys for the

Above-named Plaintiff.

Comes now the defendant above named and moves

this Court for an order amending the judgment here-

tofore entered in the above-entitled action on the 9th

day of January, 1911, by striking off therefrom all

of the last two (2) paragraphs, to wit, that portion

thereof reading as follows:

*It further appearing to the Court that the

defendant Alex Mitchell has been provisionally

arrested in said action under the provisions of

Chapter 12 of Part IV, of the Code of Civil Pro-

cedure for the District of Alaska

;

IT IS FURTHER ORDERED that execu-

tion may be issued against the person of the

judgment debtor after the return of execution

against his property unsatisfied in whole or in

part.

'

on the ground that said provisions of said judgment

are not justified by the verdict of the jury, rendered

in the above-entitled action, and is without warrant

or authority of law.
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This motion is made upon the records and files in

the above-entitled action and upon the records of the

Clerk of the Court in connection therewith.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant."

[Endorsed] : Service of the within Motion and re-

ceipt of copy thereof is hereby acknowledged this

21st day of January, 1911.

(Signed) ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division, January 21, 1911. C. C.

Page, Clerk. By G. F. Gates, Deputy.

That on the 23d day of January, 1911, the said

motions came on regularly for hearing before the

Honorable Peter D. Overfield, Judge of the above-

entitled court ; Messrs. McGowan & Clerk appearing

as attorneys for defendant, in favor of said motions,

and Arthur Frame, Esq., appearing as attorney for

plaintiff, in opposition to said motions, whereupon

the following proceedings were [3] had

:

[Recital of Proceedings Had, and Decision Rendered

January 23, 1911, Re Motions, etc.]

By consent of the attorneys for the respective par-

ties, it was agreed that both of the aforesaid motions

be heard together, and that the material, evidence

and arguments introduced upon either of said mo-

tions should apply to both. Thereupon the attorney

for the plaintiff objected to the Court hearing the

motion for the discharge of the defendant from

arrest upon the groimd that the said Court had no
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jurisdiction to entertain said motion for the reason

that the proper remedy to secure the discharge of the

defendant was by means of a Writ of Habeas Cor-

pus and not said motion; also that the motion was

insufficient in form to justify the Court in hearing

tlie matter; and also that inasmuch as the Court had

theretofore and before the trial of the action denied

defendant's application for discharge, that the Court

could not at this time hear defendant's application.

Said objections were then argued by respective coun-

sel, and the attorneys for defendant contended that

the Court had not finally denied the defendant's

former application for discharge from arrest, and

that the Court had at the time of entering its order,

denying said application, expressly reserved the

right to pass upon the proceedings under which the

defendant was arrested, after he had heard the evi-

dence to be introduced at the trial of the cause. The

said objections were then submitted to the Court for

its decision, and on the 23d day of January, 1911, the

Court rendered its decisions upon said objection,

whereby the Court overruled the plaintiff's objec-

tions to the jurisdiction of the Court and sustain

them, as to the sufficiency of the defendant's motion,

and pennitted the defendant to file an Amended
Motion. This ruling of the Court was duly excepted

to by the counsel for the plaintiff. Thereafter the

defendant duly served and filed his Amended Motion

for Discharge of defendant from Arrest, which mo-

tion is as follows, to wit : [4]
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[Title of Court and Cause.]

Amended Motion for Discharge of Defendant from

Arrest.

**To the Judge of the Above-entitled Court, and to

the Plaintiff Above Named and to Messrs. Mc-

Ginn and Frame, His Attorneys

:

Comes now the above-named defendant and moves

this Court for an order that he be discharged from

arrest and from the custody of the Unite^d States

Marshal of the Fourth Judicial Division of the Ter-

ritory of Alaska, by whom he is now held in custody

under and by virtue of a Writ of Arrest issued by the

above Court in the above-entitled action on the 17th

day of June, 1910, upon the grounds following, to

wit:

I.

That he is illegally detained by said United States

Marshal and is now held in custody without any legal

writ, warrant or process of law.

II.

That defendant was arrested under the Writ of

Arrest aforesaid on or about the 18th day of June,

1910, at Nulato, Alaska, and was returned by said

Marshal to Fairbanks, at which place defendant

gave bail for his appearance, and thereafter and on

or about the 16th day of January, 1911, he was sur-

rendered hj his said bail to said United States Mar-

shal, and is now held by him under the Writ afore-

said.

III.

That the original Complaint filed in this action
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alleges that plaintiff hauled wood for defendant, and

that by reason thereof defendant became indebted to

plaintiff in the sum of Twenty-four Hundred Sixty-

one and 50/100 Dollars (2461.50). That thereafter

and on or about the 24th day of October, 1910, and

iour (4) days before the above-entitled action was

brought on for trial in the above-entitled court, the

plaintiff" filed an Amended Complaint, in which he

alleged that certain wood, which defendant had re-

ceived in his custody, had been deposited with him as

trustee to secure the payment of a debt due and

owing Jrom third parties to plaintiff, and that he,

without plaintiff's knowledge, disposed of said wood,

and that said action went to trial upon said Amended

Complaint, the cause of action in which was entirely

distinct and separate from the cause of action set

forth in the original Complaint, and the cause of ar-

rest as set forth in the affidavit of plaintiff filed

with his application for a Writ of Arrest.

IV.

That at the trial of the above-entitled action the

only issue submitted to the jury to determine said

cause was as to whether or not the defendant was

indebted to plaintiff, as alleged in plaintiff's

Amended Complaint. That no issues were framed

in said action, nor submitted to the Jury upon the

grounds— [5]

(a) As to whether the defendant was about

to remove from the District of Alaska to points

unknown, with intent to defraud his creditors

and especially the plaintiff

;
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(b) As to whether or not the defendant had

disposed of all of his property in the District

of Alaska, and converted the same into money,

with intent to defraud his creditors.

That the two issues last aforesaid were not sub-

mitted to said jury, nor did said jury in its verdict

find thereon. The only finding that said jury made

by its verdict being a finding that the defendant was

indebted to the plaintiff in the sum of Twenty-four

Hundred Sixty-one and 50/100 Dollars ($2461.50).

V.

That thereafter and on or about the 9th day of

January, 1911, the above-entitled court made and

filed its Judgment in the above-entitled action

wherein and whereby it adjudged that plaintiff re-

cover from defendant the sum of Eighteen Hundred

Dollars. ($1800) ; also ORDERED and DECREED,
as follows:

*It further appearing to the Court that the

defendant Alex Mitchell has been provisionally

arrested in said action under the provisions of

Chapter 12 of Part lY, of the Codes of Civil

Procedure for the District of Alaska

;

IT IS FURTHER ORDERED that execu-

tion may be issued against the person of the

judgment debtor after the return of execution

against his property unsatisfied in whole or in

part.

'

That execution was stayed in this action until the

leth day of January, 1911, and that since said time

no execution against the property of defendant has

been issued in said action and returned imsatisfied
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in whole or in part.

VI.

That the only process or order now in the hands of

the Marshal aforesaid for the detention of said de-

fendant is the order of arrest, issued out of this

Court on the 17th day of June, 1910, which order the

defendant contends has now become ineffective and

void.

VII.

That this motion will be made upon the affidavit of

John A. Clark, served and filed herewith, the rec-

ords, files, minutes and docket of this Court in this

action, the records, files and docket of the Marshal

aforesaid, and upon such documentary and oral testi-

mony as may be offered at the hearing and upon this

wi'itten motion.

The above motion is an amendment to the motion

filed on the 21st day of January, 1911,and is amended

under order of the Judge of this Court, made upon

this day, and will be brought on for hearing on Satur-

day, the 28th day of January, [6] 1911, before the

above-entitled court, at the Courthouse in Fairbanks,

at the hour of ten o'clock A. M., or as soon thereafter

as counsel can be heard.

Dated January 24, 1911.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant."

[Endorsed] : Service of the within Amended Mo-

tion and receipt of copy thereof is hereby acknowl-

edged this 24th day of Jan., 1911.

(Signed) AETHUR FRAME,
Attorneys for Plaintiff.
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[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. Jan. 25, 1911. C. C. Page,

Clerk. By E. M. Stanton, Deputy.

Thereafter and on the 30th day of January, 1911,

the said motion, as amended, for the discharge of the

defendant from arrest and the motion for an order

amending the Judgment came on regularly for hear-

ing before the above-entitled court, whereupon the

following proceedings were had

:

Counsel for defendant read the Motion for Order

amending judgment; the Motion for Discharge of

Defendant from Arrest, the Amended Motion for

Discharge of Defendant from Arrest, and introduced

the following evidence and material without objec-

tions being made thereto by counsel for plaintiff:

[7]

[Title of Court and Cause.]

Complaint.

Plaintiff complains of defendants and for cause

of action alleges:

I.

That between the 22d day of January, 1910, and

the 1st day of April, 1910, the above-named plaintiff

hauled from Alder and Cripple Creeks to Ready

Bullion Creek, five hundred forty-seven cords of

wood the property of above-named defendant.

That it was agreed between the said plaintiff and

the said defendant that the plaintiff should receive

for his services in so hauling said wood the sum of

Four Dollars and Fifty Cents ($4.50) per cord.

II.

That the defendant, by virtue of said services of
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plaintiff became indebted to said plaintiff in the sum

of Twenty-four Hundred Sixty-one and 50/100

($2461.50) Dollars, which sum the said defendant

agreed to pay.

III.

That said sum is now due, owing and payable from

said defendant to said plaintiff, and the said defend-

ant fails and refuses to pay the same, although re-

quested so to do.

Wherefore plaintiff asks judgment of the Court

for the sum of $2461.50 and his costs and disburse-

ments herein.

JOHN L. McGINN and

ARTHUR FRAME,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—^ss.

I, Frank J. Porter, being first duly sworn on oath,

depose and say : That I am the plaintiff named in the

annexed complaint in the above-entitled action; that

I have heard the said complaint read and know the

contents thereof, and believe the same to be true.

FRANK J. PORTER.

Subscribed and sworn to before me, the 16th day

of June, 1910.

ARTHUR FRAME,
Notary Public in and for the District of Alaska. [8]

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. June 17, 1910. E. H.

Mack, Clerk. By Geo. F. Gates, Deputy.
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[Endorsed] : January 30, 1911, used and read in

hearing on motion to discharge defendant from ar-

rest and to amend judgment marked at defendant's

request. C. C. Page, Clerk. E. M. Stanton, Deputy.

[9]

[Title of Court and Cause.]

Affidavit in Arrest of Bail.

Frank J. Porter, being first duly sworn, on oath

deposes and says

:

"That he as plaintiff has commenced an action in

the above-entitled court, the object and purpose of

which is to recover a judgment against the defendant

Alex Mitchell, for the sum of Two Thousand Four

Hundred and Sixty-one Dollars and Fifty Cents

(2461.50) on a claim for services rendered by plain-

tiff for and on behalf of defendant between the 22d

day of January, 1910, and the first day of April,

1910, whereby said defendant became indebted to the

said plaintiff in the sum of $2461.50, which amount

defendant agreed to pay

;

That the defendant, Alex Mitchell, is about to re-

move from the District of Alaska, to come point or

points unknown to plaintiff, without said Territory

of Alaska, with intent to defraud his creditors,

especially this affiant; and that said defendant has

disposed of all of his property in the District of

Alaska, and converted the same into money, with

intent to defraud his creditors, especially this

affiant.
'

'

FRANK J. PORTER.
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Subscribed and sworn to before me this 17th day

of June, A. D. 1910.

[Seal] ARTHUR FRAME,
Notary Public in and for the Territory of Alaska,

[Endorsed] : Filed in open court, Jun. 17, 1910.

Dist. Court, Ter. Alaska, 4th Div. E. H. Mack,

Clerk, By E. A. Henderson, Deputy.

[Endorsed] : January 30, 1911, used and read dur-

ing hearing on motions to discharge defendant from

arrest and to amend judgment marked at defendant's

request by order of Court. C. C. Page, Clerk. E.

M. Stanton, Deputy. [10]

[Title of Court and Cause.]

Writ of Arrest.

United States of America,

Territory of Alaska,—ss.

The President of the United States of America to

Marshal of the Fourth Judicial Division of

Alaska:

WHEREAS, the plaintiff in the above-entitled ac-

tion on the 16th day of June, 1910, did commence

an action in said Court for the purpose of recover-

ing the sum of Two Thousand Four Hundred and

Sixty-one Dollars and Fifty Cents ($2,461.50) from

the defendant

AND WHEREAS, in said action the plaintife has

filed the necessary affida^dt and undertaking, and

has procured an order for the arrest of the defend-

ant Alex Mitchell, as provided for in Chapter 12,

page 164 of Carter's Annotated Alaskan Code;
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YOU ARE THEREFORE DIRECTED to arrest

the said Alex Mitchell where^ver he may be found

in said District and hold him to bail in the

sum of Two Thousand Five Hundred Dollars

($2,500); and in default of such bail to keep

him in your custody until discharged by

law and return this Writ into this Court with your

doings endorsed thereon, whenever required by the

plaintiff at any time before the defendant may be

arrested or afterwards, whenever the defendant has

been discharged from the arrest on bail or otherwise.

WITNESS MY HAND and the seal of this court

hereunto af&xed this 17th day of June, A. D. 1910.

[Seal] (Signed) THOMAS R. LYONS,
Judge.

[Title of Court and Cause.]

WRIT OF ARREST.
I, H. K. Love, U. S. Marshal, 4th Division, Dis-

trict of Alaska, hereby certify and return that I re-

ceived the within writ of arrest on the 17th June,

1910, and that on the 18th June, 1910, arrested the

within named defendant Alex Mitchell, and brought

him to Fairbanks, Alaska, on the 25th June, 1910.

Marshal's Fees: $6.00.

Marshal's Expense, $

H. K. LOVE,
U. S. Marshal.

Per F. W. Wright,

Office Deputy U. S. Marshal.

Nulato.
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[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. June 27, 1910. E. H.

Mack, Clerk. By G. F. Gates, Deputy. [11]

[Endorsed] : 4th Div. Dist. of Alaska. Received

Jun. 17, 1910. Office of U. S. Marshal, Fairbanks,

Alaska. Marshal's Docket No. 3042. Writ Dock-

eted June 17, 1910. Return Docketed .

[Endorsed] : January 30, 1911, used and read

during hearing on motion to discharge defendant

from arrest and to amend judgment. Marked at

defendant's request by order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy.

On June 25, 1910, the defendant was discharged

on bail and thereafter his bondsmen surrendered

him into the custody of the United States Marshal

and his bail exonerated. [12]

[Title of Court and Cause.]

Motion for Order Discharging Writ of Arrest.

To the Honorable PETER D. OVERFIELD, Judge

of the Above-entitled Court, to Frank J. Porter,

Plaintiff, and to John L. McGinn and Arthur

Frame, Esqs., his attorneys:

Comes now the defendant and applies to the

above-entitled court for an order vacating the writ

of arrest and discharging the defendant and his

bondsmen from any liability thereunder.

This motion is made upon the notice of motion

filed herewith and upon the affidavit of the defend-

ant, and upon the deposition of Peter Vachon, on

file herein.

August 23, 1910.

McGOWAN & CLARK,
Attorneys for Defendant.
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[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4tli Div. Aug. 24, 1910. C. C. Page,

Clerk. By E. A. Henderson, Deputy. [13]

[Title of Court and Cause.]

Notice of Motion [for Order Vacating Writ of

Arrest].

To Messrs. Frank J. Porter, Plaintiff, John L. Mc-

Ginn and Arthur Frame, His Attorneys:

You, and each of you, will please take notice that

the defendant will, on Saturday, August 27, 1910,

at the hour of ten o'clock A. M. or as soon thereafter

as counsel can be heard, move the court, at the court-

house in the Town of Fairbanks, for an order vacat-

ing the writ of arrest imder which the defendant

above named was arrested and discharging the de-

fendant from custody and discharging his bondsmen

from any liability and setting aside and rendering

null and void all proceedings heretofore had by the

plaintiff to cause the arrest of said defendant.

This motion will be made upon the formal notice

of motion filed herewith and upon the affidavit of

the defendant hereto attached, and made part

hereof, and upon the deposition of Peter Vachon on

file in this action.

August 28, 1910.

McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 24, 1910. C. C. Page,

Clerk. By E. A. Henderson, Deputy. [14]
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[Title of Court and Cause.]

Affidavit of Alex Mitchell.

Uuited States of America,

Territory of Alaska,—ss.

ALEX MITCHELL, being first duly sworn, de-

poses and says:

I am the defendant above named. In January,

1910, I was the owner of a certain lot of firewood,

4-foot length, situate on Alder & Cripple Creeks, and

at that time I had over six hundred (GOO) cords of

wood. I entered into an agreement with Sand-

strom, Olson, Gillis and Gaidos, copartners engaged

in mining on Number three (3) Ready Bullion

Creek, Fairbanks Recording District, Territory of

Alaska, to sell to them said wood at Two and 50/100

DoUars ($2.50) per cord, subject to the following

conditions: that said wood was to be paid for early

in May, 1910, but the title thereto should remain in

me until it was paid for. Thereafter the parties to

whom I agreed to sell said wood caused same to be

transported by one F. J. Porter to the groimd where

they were carrying on mining operations; and in

order to avoid any question about my title to the

wood, when Sandstrom et al. failed in their mining

operations, they gave me a bill of sale, and I took

possession of same and sold it for the sum of

Eighteen Hundred Dollars ($1,800.00), which in-

cluded the original purchase price as agreed by

Sandstrom et al., and the expense I had been to in

looking after said wood and obtaining a purchaser.

Thereafter, I started down river on my w^ay to my
home in Greece and was arrested and brought back
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to Fairbanks on the claim of F. J. Porter, who

claimed I was indebted to him in the sum of Twenty-

four Hundred Sixty-one and 50/100 Dollars

($2,461.50). I am not indebted to said Porter in any

sum whatsoever. I never contracted with him to

haul the wood, I had nothing to do with the hauling

of the wood, never agreed in writing or otherwise to

pay him any sum due and owing to Sandstrom et al.,

and am not liable for the amount of his claim, or

any part or portion thereof. I am informed and

believe, and so allege that on January 22, 1910,

Sandstrom, Olson, Gillis and Gaidos entered into a

certain written agreement with F. J. Porter for the

hauling of the haulmg of the wood I had sold to

them, at the rate of Four and 50/100 Dollars ($4.50)

per cord, which said agreement was in words and

figures as follows, to wit:

"THIS AGREEMENT, made in duplicate this

22d day of January, A. D. 1910.

BETWEEN Sandstrom, Olson, Gillis & Gaidos,

co-partners, Miners, operating 3 Ready Bullion

Creek, in the Fairbanks Recording District, Terri-

tory of Alaska, Parties of the First Part.

AND Frank J. Porter, of Fairbanks, Alaska,

Party of the second part:

—

WITNESSETH:—That the parties of the first

part are to supply the said Porter with 1,000 cords

of four-foot wood for Transportation from ^Vlder

and Cripple Creeks to the claim being operated by

the parties of the first part on Ready Bullion Creek.

And the parties of the first part agree to pay the

party of the second part for the said hauling the
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price of Four and one-half Dollars ($4.50) per cord

of [15] 128 cu. feet.

Party of the second part agrees to pile the wood

8 ft. high so that the same can be accurately

measured.

The parties of the first part agrees to supply the

wood so to be hauled, up to the said amount of 1,000

cords, in such quantities as the party of the second

part may desire, and the party of the second part

agrees to commence the hauling of same on or before

February 1st, 1910, and to continue until the same

is all hauled, agreeing to have the entitle quantity

aU delivered on Ready Bullion Creek before the

trails break up and the snow goes off.

The parties of the first part are to pay the party

of the second part, or his order, as follows:—as much

as possible at each clean-up after commencing sluic-

ing and the full amount due second party for said

hauling to be paid on or before 1st July, 1910.

IN WITNESS WHEREOF the parties hereto

have hereunto set their hands and seals this 22d day

of January, A. D. 1910.

(Signed) GEO. GAIDES.
D. eiLLIS.

G. SANDSTROM.
F. J. PORTER.

Signed, sealed and delivered in the presence of:

EDW. SANDSTROM.
EDW. J. HIGNEY.

Sandstrom, Gillis, Gaidos & Co.,

Ready Bullion Creek.

Please pay to the order of Vachon & Sterling,
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Fairbanks, all sums of money due me under above

contract, as the same become due, and charge to my
account.

(Signed) F. J. PORTER.
ACCEPTED, payable to Vachon te Vaehou &

Sterling.

GAIDES, GILLIS CO.

Said F. J. Porter was an employee of Sandstrom

et al., and not of myself, and long prior to the time

the above-entitled action was instituted said Porter

assigned all his claim in and to the above-entitled

account to Vachon & Sterling who were the owners

of said account, upon the date said suit was insti-

tuted, and said Porter had no interest whatsoever

in said account, or any part thereof and is not the

real party in interest and has no claim whatsoever

against me. I never in writing or otherwise agreed

to pay to Porter, or to Vachon & Sterling, for the

hauling of said wood and never obligated myself to

pay said indebtedness so contracted by Sandstrom et

al., founded upon said written agreement above set

forth and am not now liable for said debt and am
not now [16] indebted to the plaintiff above

named, or his assigns, in any sum whatsoever. My
arrest was wrongful and I have been greatly dam-

aged thereby, have been detained in Fairbanks

against my will and expect to return to my home in

Greece. I am sixty-three (G3) 3'ears of age and do

not desire to go out over the trail, but am desirous

of going outside by steamboat. I had my ticket

purchased clear through to Seattle and was on my
way to Seattle when arrested and brought back, on
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or about June 22, 1910, and have been detained here

under great expense ever since said time. I am at

present out on bail and am unable to leave Alaska

unless the writ of arrest is discharged.

ALEX MITCHELL.

Subscribed and sworn to before me this August 23,

1910.

[Seal] JOHN A. CLARK,
Notary Public in and for the Territory of Alaska.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 24, 1910. C. C. Page,

Clerk. By E. A. Henderson, Deputy.

[Endorsed] : Receipt of a cop}^ and due service

of the within motion, afiidavit, and notice acknowl-

edged this August 23, 1910.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsed] : January 30, 1911, used and read in

hearing on motion to discharge defendant from ar-

rest and to amend judgment. Marked at defend-

ant's request by order of Court. C. C. Page, Clerk.

E. M. Stanton, Deputy.

[Title of Court and Cause.]

Minute Order Denying Motion to Discharge Writ of

Arrest.

General August, 1910, Term—Friday, Sept. 2, 1910.

17th Court Day.

Now^, on this day this cause came on for hearing

upon the motion of the defendant for an order to

discharge the Writ of Arrest—theretofore issued
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herein. McGinn & Sullivan appearing for plaintiff,

McGowan & Clark for Defendant, and after are;u-

ment had and the Court ])ein<r fully advised in the

premises, denies said motion. [17]

[Title of Court and Cause.]

Amended Complaint.

*'Comes now the above-named plaintiff and by

leave of Court first had and obtained, files this his

Amended Complaint, and for cause of action alleges

:

I.

That upon the 22d day of February, 1910, the

plaintiff entered into an agreement with George

Gaidos, D. Gillis, E. Sandstrom and Olson,

mining copartners, doing business under the firm

name and style of Sandstrom, Gaidos, Gillis & Com-

pany, wherein and whereby said plaintiff agreed to

haul for the said copartnership one thousand cords

of four-foot wood from Alder and Cripple Creeks, in

the Fairbanks Recording District, to the claim being

operated by said copartners on Ready Bullion Creek,

for the agreed price of Four Dollars and Fifty Cents

($4.50) per cord of 128 cubic feet.

n.

That pursuant to said agreement the plaintiff

hauled for said copartnership upon their said claim

on Ready Bullion Creek about five hundred and

fifty cords of four-foot wood, when it was nuitually

agreed between the plaintiff and said copartnership,

that on account of financial difficulties that said co-

partnership was involved with some of its creditors

at said time, that he, the said plaintiff, need not haul

any more wood imder and by virtue of said contract,
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and that the said copartnership was then indebted

to him for hauling said wood in the sum of Two
Thousand Four Hundred and Sixty-one Dollars and

Fifty Cents ($2,461.50).

ni.

That shortly after plaintiff ceased to haul said

wood as above set forth, and on or about the first

day of March, 1910, the plaintiff, who was then on

Engineer Creek, was informed that said copartner-

ship was in financial difficulties and immediately

proceeded to Ready Bullion Creek to see the mem-
bers of said copartnership, and when there met the

defendant herein and told him that he had been in-

formed of the financial difficulties of the said copart-

nership and that he was going to see the members

thereof and that if they failed to pay him, that he

was going to hold the wood, which was then in his

possession on Ready Bullion Creek, by virtue of a

lien he claimed for hauling the same thereto, or that

he would attach all of said copartners' right, title

and interest in said wood and sell the same at pub-

lic sale. That the defendant then informed the

plaintiff that he had a claim against said wood to the

amount of One Thousand Three Hundred and Sev-

enty-five Dollars ($1,375.00), being the price that

said copartnership had agreed to pay him for said

wood at the rate of Two Dollars and Fifty Cents

($2.50) per cord.

IV.

That at said time there was still remaining upon

said claim about four hundred and fifty cords of the

wood hauled by [18] plaintiff, and that the said
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defendant declared to said plaintiff that it was of

sufficient value to pay the defendant the Two Dol-

lars and Fifty Cents ($2.50) for each and every

cord upon said claim and the Pour Dollars and Fifty

cents ($4.50) per cord due plaintiff from said co-

partnership for hauling the same, and that the de-

fendant then and there undertook and agreed with

the plaintiff that if he, said plaintiff, would not seek

to dispose of the said wood and the said property

by virtue of his lien, or bring legal proceedings to

enforce his claim against the same and not involve

the said wood in litigation, and release the said co-

partnership of their indebtedness to him, that he,

the said defendant, would procure a Bill of Sale from

said copartnership and take the title of said wood

in his own name and sell and dispose of the same, and

that he would paj^ to the plaintiff' for each and every

cord then remaining upon said claim and which had

been hauled by said plaintiff, the sum of Four Dol-

lars and Fifty Cents ($4.50) per cord, and the said

defendant at said time further agreed that he w^ould

not sell any of said wood for less than Eight Dol-

lars ($8.00) per cord, and said defendant further

stated to said plaintiff that he, said defendant, had

one hundred and seventy cords of wood in the hills,

and that said defendant would pay to said plaintiff

any balance of the said sum of Two Thousand

Four Hundred Sixty-one Dollars and Fifty Cents

($2461.50) due said plaintiff, after the sale of the

said wood on Ready Bullion Creek, and said defend-

ant further agreed with said plaintiff that if at any

time said defendant desired to get the money coming
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to him from the sale of said wood from said copartner-

ship, that he would give to said plaintiff the privilege

of purchasing all of said wood before offering the

same to any other person for sale, by paying to him,

the said defendant, the amount of his claim, to wit:

the sum of One Thousand Three Hundred Seventy-

five Dollars ($1375,00), and the said plaintiff agreed

with said defendant whenever said defendant should

ask it, to pay to him, said defendant, the amount of

his claim, to wit: the sum of One Thousand Three

Hundred and Seventy-five Dollars ($1375).

V.

That in pursuance of said agreement the said plain-

tiff released said copartnership from their obliga-

tions to said plaintiff, and agreed with said defend-

ant that he would not attempt to dispose of the said

wood, and that he would not institute any legal pro-

ceedings in any Court involving said wood in litiga-

tion, and that thereupon the said copartnership ex-

ecuted to said defendant a Bill of Sale conveying

to him all their interest in said wood and the said

defendant agreed to pay to said plaintiff the amount

coming to him from said copartnership for hauling

said wood.

yi.

That thereafter and without the knowledge or

consent of this plaintiff, said defendant sold and

disposed of said wood and by reason thereof be-

came indebted to said plaintiff in the sum of Two
Thousand Four Hundred Sixtj^-one Dollars and

Fifty Cents ($2461.50), which amount the said de-

fendant has refused and neglected to pay.
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WHEREFORE, plaintiff asks jiidp^ment of the

Court for the sum of Two Thousand Four Hundred

Sixty-one Dollars and Fifty Cents ($2461.50), besides

his costs and disbursements.

(Signed) JOHN L. McGINN and

ARTHUR FRAME,
Attorneys for Plaintiff. [19]

United States of America,

District of Alaska,—ss.

I, Frank J. Porter, being first duly sworn on oath,

depose and say: That I am the plaintiff named in

the annexed Complaint in the above-entitled action;

that I have heard the said Complaint read and know

the contents thereof, and believe the same to be true.

(Signed) FRANK J. PORTER.

Subscribed and sw^om to before me this 22d day of

October, 1910.

[Seal] (Signed) ARTHUR FRAME,
Notary Public in and for the District of Alaska.

[Endorsed]: Service of a copy of the foregoing

Amended Complaint admitted this 22d day of Oc-

tober, 1910.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. October 24, 1910. C. C.

Page, Clerk.

[Endorsed] : January 30, 1911, used and read dur-

ing hearing on motions to discharge defendant from

arrest and to amend judgment. Marked at defend-
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ant's request and by order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy. [20]

[Title of Court and Cause.]

Verdict.

We, the Jury, duly empanelled and sworn in the

above-entitled case, find in favor of the plaintiff and

against the defendant, and find that the defendant

is indebted to the plaintiff in the sum of Two Thou-

sand Four Hundred Sixty-one and 50/100 Dollars

($2461.50), and costs of court.

(Signed) H. W. ATWOOD,
Foreman.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. Oct. 28, 1910. C. C. Page,

Clerk.

[Endorsed]: January 30, 1911, used and read at

hearing on motions to discharge defendant from

arrest and to amend judgment. Marked at de-

fendant's request by order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy. [21]

[Title of Court and Cause.]

Judgment.

*'Be it remembered that the above-entitled action

came on for trial upon the 26th day of October, 1910,

the above-named plaintiff, Frank J. Porter appear-

ing in person, and by his attorneys John L. McGinn

and Arthur Frame, and the above-named defendant

Alex Mitchell, appearing in person and by his at-

torneys Messrs. McGowan & Clark ; a jury was duly

empanelled and sworn to try the issues of the case;
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evid^noe both oral and doriimontary was introduced

on behalf of both plaintiff and defendant, and the

jury, after hearing all testimony on behalf of both

parties, retired to consider of their verdict in said

matter, and after due deliberation, the said jury re-

turned into court, and announced their verdict in

favor of the plaintiff and against the said defendant

Alex Mitchell, and wherein the said jury found that

the said defendant was indebted to said plaintiff in

the sum of $2461.50, and that he was entitled to judg-

ment therefor, with costs, which said verdict was

accepted by the Court and filed in said cause ; there-

upon, within the time required by law, the said

defendant, by his attorneys, duly filed his motion for

a new trial on the ground, among other things, that

said verdict was excessive, and the Court having

taken said matter under advisement and having duly

considered the law and the evidence in regard to the

grounds set up in said motion for a new trial, and the

Court being of the opinion that the said verdict in

the view of all the evidence, was excessive and that a

new trial should be granted unless the said plaintiff

was willing to remit the amount of said verdict in

excess of $1800.00, and the Court having so an-

nounced his decision upon the 9th day of January,

1911, and the plaintiff then and there accepting the

same, and remitting to said defendant the amount of

said verdict in excess of $1800.00, and it therefore

appearing to the Court that the said plaintiff is en-

titled to a judgment against the said defendant Alex

Mitchell, in the sum of $1800.00;

IT IS THEREFORE ACCORDINGLY OR-
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DERED, ADJUDGED AND DECREED that the

said plaintiff, Frank J. Porter, have and recover of

and from the said defendant, Alex Mitchell, the sum

of $1800.00, with costs and disbursements herein in-

curred to be taxed by the Clerk and that execution

therefor may issue.

It further appearing to the Court that the defend-

ant, Alex Mitchell, has been provisionally arrested in

said action under the provisions of Chapter 12 of

Part IV, of the Code of Civil Procedure for the Dis-

trict of Alaska

;

IT IS FURTHER ORDERED that execution

may be issued against the person of the judgment

debtor after the return of execution against his prop-

erty unsatisfied in whole or in part.

Done in open court this 9th day of January, 1911.

(Signed) PETER D. OVERFIELD,
Judge.

A stay of execution for a period of five days, until

Monday, January 16, 1911, is hereby granted in the

above-entitled cause.

(Signed) PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 642. [22]

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. January 9, 1911. C. C.

Page, Clerk. By E. M. Stanton, Deputy.

[Endorsed] : January 30, 1911, used and read dur-

ing hearing on motions to amend judgment and to

discharge defendant from arrest. Marked at de-

fendant's request by Order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy.
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On November 22, 1910, the defendant was dis-

charged on bail and thereafter his bondsmen surren-

dered him into the custody of the United States Mar-

shal and his bail exonerated. [23]

[Title of Court and Cause.]

Affidavit of John A. Clark.

United States of America,

Territory of Alaska,—ss.

John A. Clark, being first duly sworn, deposes and

says: I am one of the attorneys for the defendant in

the above-entitled case.

That I have examined the records of the clerk of

the above-entitled court in the above-entitled cause,

and no execution has been issued by said clerk upon

the judgment made and entered in the above-entitled

action on the 9th day of January, 1911.

That I have examdned the records of the United

States Marshal, bearing upon the above-entitled

cause, and have ascertained that no execution has

been placed in the hands of the said United States

Marshal in the above-entitled cause, and that the only

authority, under which said United States Marshal is

holding defendant Alex Mitchell, is the original Writ

of Arrest issued out of the above-entitled court on

the 17th day of June, 1910.

That I participated in the trial of the above-

entitled action, and know that no special findings

were submitted to the jury trying said cause, and the

only issues submitted to said jury for its decision was

as to whether or not the defendant above-named was

indebted to plaintiff above-named on the cause of
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action alleged in i)laintiff's Amended Complaint, on

file in the above-entitled action, and the only finding

by said jury was on said issue of indebtedness, as ap-

pears by verdict of said jury on file in said cause, and

recorded in the journal of the court's proceedings of

the 28th day of October, 1910.

(Signed) JOHN A. CLARK.
Subscribed and sworn to before me this 24th day

of January, 1911.

[Seal] (Signed) H. B. PARKIN,
Notary Public in and for the Territory of Alaska.

[Endorsed] : Service of within affidavit and re-

ceipt of copy thereof acknowledged this 25th day of

January, 1911.

(Signed) ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. Jan. 25, 1911. C. C. Page,

Clerk. By E. M. Stanton, Deputy.

[Endorsed] : January 30, 1911, used and read on

hearing on motions to discharge defendant from ar-

rest and to amend judgment; marked at defendant's

request by Order of the Court. C. C. Page, Clerk.

E. M. Stanton, Deputy. [24]

Thereupon counsel for the defendant announced

that he had no further evidence or material to offer,

and counsel for plaintiff announced that he had no

evidence or material to offer, whereupon the hearing

of said motions, so far as the introduction of testi-

mony was concerned, was closed.

Respective counsel thereupon proceeded with their

arguments and said motions were submitted to the
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Court upon the material aforesaid, the arguments of

the eomisel, and briefs thereafter to be filed; there-

after respective counsel duly submitted their briefs,

and the Court on the 11th day of February, 1911,

filed its opinion, and thereupon entered its order

denying both of said Motions without prejudice to

renewal, which order is as follows, to wit :

[Title of Court and Cause.]

[Order Denying Motion to Strike and Motion for

Discharge of Defendant from Arrest.]

"The Court having heretofore heard argument

upon the motion of the defendant herein for the dis-

charge of the defendant from arrest and on the mo-

tion for an order striking certain paragraphs from

the judgment of the Court, heretofore rendered and

filed herein, and the Court now^ being fully and duly

advised in the premises reads his opinion on said

motions

;

NOW, THEREFORE, IT IS ORDERED that

the said motion of the defendant to strike certain

paragraphs from the judgment of the Court hereto-

fore entered herein be and the same is hereby denied

and the motion of the defendant for the discharge of

said defendant from arrest be and the same is hereby

denied, without prejudice to renewal, to which ruling

and order of the Court defendant excepts and excep-

tion is allowed.

Done in open court at Fairbanks, Alaska, this 11th

day of February, 1911.

(Signed) PETER D. OVERFIELD,
District Judge."

Entered in Court Journal No. 10, page 714.
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[Endorsed] : Filed in the District Court, Territory

of Alaska, 4tli Division. Feb. 11, 1911. C. C. Page,

Clerk. By E. M. Stanton, Deputy.

To which order and the whole thereof the defend-

ant duly entered his exception, which exception was

then and there duly allowed by the Court: Now,

therefore, comes the defendant and tenders this his

Bill of Exceptions to the Order denying the defend-

ant's motion [25] for discharge from arrest, and

his motion to amend the judgment, and prays that

the same may be settled, allowed and signed by the

Court, and made a part of the record in this cause,

according to the law, usage and practice of this court.

Dated Fairbanks, Alaska, February 21st, 1911.

McGOWAN & CLARK,
Attorneys for Defendant. [26]

[Stipulation Re Bill of Exceptions.]

IT IS HEREBY STIPULATED that the forego-

ing Bill of Exceptions has been duly served and filed

within the time required by law, and that the same

may be settled and allowed by the Court as the BiU

of Exceptions to be used on the appeal from the Order

denying defendant's motion to be discharged from

arrest and denying his motion to amend the judg-

ment.

Dated February 25, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

McGOWAN & CLARK,
Attorneys for Defendant.
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[Title of Court and Cause.]

Order Settling and Allowing Bill of Exceptions.

[Jnited States of America,

Territory of Alaska,—ss.

On this 2^5th day of Febuary, 1911, the above-

named defendant, by his attorneys, duly presented

in open Court the foregoing Bill of Exceptions, in

the above-entitled action, in the presence of Arthur

Frame, Esq., one of the attorneys for the plaintiff,

for settlement and allowance in the manner pre-

scribed by law and the practice of this Court; and

it appearing to the Court that said Bill of Exceptions

was duly served and filed herein within the time

allowed by law, and the same is true and correct in

all respects, and contains all the material, testimony,

evidence and exhibits, or other proof whatsoever in-

troduced by either party upon the hearing of the

motions for discharge from arrest and to amend the

judgment, now, therefore,— [27]

IT IS ORDERED AND ADJUDGED that said

Bill of Exceptions be and the same is hereby allowed

and signed as the Bill of Exceptions to the Order re-

ferred to, and is ordered to be made a part of the

records in said cause.

Done in open court this 25th day of Feby., 1911.

PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 764.

Service admitted this 23d day of February, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.
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[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Bill of Exceptions. Filed in the Dis-

trict Court, Territory of Alaska, 4th Div. Mar. 1,

1911. C. C. Page, Clerk. By G. F. Gates, Deputy.

McGowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Defendant. [28]

[Title of Court and Cause.]

Assignment of Errors.

Comes now the defendant in the above-entitled

cause, being the defendant in error, and assigns the

following errors as having been committed by the

above-entitled court on the hearing of those two cer-

tain motions made by the defendant

—

(a) MOTION FOE DISCHARGE OF
THE DEFENDANT FROM ARREST, as

amended by the Amended Motion for Discharge

of the Defendant from Arrest, and

(b) MOTION FOR ORDER AMENDING
JUDGMENT;

both of which motions were made and heard after

Judgment had been entered, and which said errors

the said defendant intends to and does rely upon in

his Writ of Error to be prosecuted to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California.

I.

The Court erred in refusing to amend the judg-

ment rendered in the above-entitled action on the 9th
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day of January, 1911, by striking therefrom the fol-

lowing part thereof:

"It further appearing to the Court that the

Defendant Alex Mitchell has been provisionally

arrested in said action under the provisions of

Chapter 12 of Part IV, of the Code of Civil Pro-

cedure for the District of Alaska

;

IT IS FURTHER ORDERED that execu-

tion may be issued against the person of the

judgment debtor after the return of execution

against his property unsatisfied in whole or in

part"

for the reason that said part of the Judgment was not

justified by the verdict of the jury rendered in the

above-entitled action, and was entered in the Judg-

ment without w^arrant or authority of law.

II.

The Court erred in refusing to grant defendant's

motion for order amending judgment by striking

out the part referred to in assignment of error No. 1,

for the reason that the issue of fraud [29] was not

raised by the pleadings in the action, nor tried by the

jury or the Court, and therefore the part of the Judg-

ment, ordering execution to be issued against the per-

son of the judgment debtor was without warrant or

authority of law, and w^as void.

III.

The Court erred in refusing to grant the motion

for discharge of defendant, for the reason that the

affidavit for arrest of the defendant, filed in said ac-

tion, was insufficient to justify the Court in issuing a

Writ of Arrest against defendant in this, that the
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same failed to show that the plaintiff had a sufficient

cause of action against defendant.

IV.

The Court erred in denying defendant's Motion, as

amended, for the discharge of the defendaht from

arrest, for the reason that the defendant was arrested

and held in custody without any legal right, warrant

lOr process of law in this, that the affidavit filed by

plaintiff, upon which the Writ of Arrest was issued,

was insufficient to justify the Court in ordering the

defendant arrested, inasmuch as the said affidavit

failed to show

—

(a) That the plaintiff had a sufficient cause

of action against the defendant.

(b) That the defendant was about to remove

from the District of Alaska, with intent to de-

fraud his creditors or that he had disposed of his

property with intent to defraud his creditors;

the averments contained in said affidavit alleged

that the defendant was about to remove from the

District of Alaska with intent to defraud his

creditors, and had disposed of all of his prop-

erty, and converted the same into money with

intention to defraud his creditors,—^which aver-

ments were conclusions of law and not of fact,

and said affidavit failed to set forth any facts

or particulars, which would justify the Court in

finding.

V.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that there was a vari-

ance between the original Complaint, as filed in said
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action, upon \Yhich the defendant was arrested, and

the Amended Complaint, which was subsequently

filed in said action, and upon which the action was

finally tried, and that said plaintiff by filing said

Amended Complaint, in which he changed his cause

of action, abandoned his original cause of action as

well as the cause for arrest.

VI.

The Court erred in refusing to discharge defend-

ant from arrest, for the reason that the issues of

fraud, set out in the affidavit of arrest, were not al-

leged in either the original or the Amended Com-

plaint, and that said issues of fraud were not sub-

mitted to the jury or to the Court at the trial of the

action, or at any other time.

VII.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that the issue as to

whether or not the defendant [30] was about to

remove from the District of Alaska, with intent to

defraud his creditors, and as to whether or not the

defendant had disposed of all of his property in the

District of Alaska, with intent to defraud his cred-

itors, was not submitted to the jury for its deter-

mination, nor were said issues passed upon by the

Court.

VIII.

The Court erred in denying defendant's motion for

discharge from arrest, for the reason that it ap-

peared, upon the hearing of the said motion, that

there was not sufficient cause to allow the Writ of

Arrest, and that defendant had good cause, which
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would entitle him to be discharged on habeas corpus.

IX.

The Court erred in denying the defendant 's motion

to be discharged from arrest for the reason that it

appeared, at the hearing of said motion, that the de-

fendant was held without due or any sufficient pro-

cess of law.

Wherefore the defendant prays that the order

made and entered by the above Court on the 11th day

of February, 1911, denying the motion of defendant

of his discharge from arrest, and the motion of de-

fendant to amend the Judgment, may be reversed,

and that he be allowed all things that he has lost

thereby.

McGOWAN & CLARK,
Attorneys for Defendant.

Service of the within Assignment of Errors ad-

mitted this 16th day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Fourth Division. Frank J. Porter,

Plaintiff, vs. Alex Mitchell, Defendant. Assignment

of Errors. Filed in the District Court, Territory of

Alaska, 4th Div. Mar. 16, 1911. C. C. Page, Clerk.

E. M. Stanton, Deputy. McGowan & Clark, Attor-

neys at Law, Fairbanks, Alaska, Attorneys for De-

fendant. [31]
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[Title of Court and Cause.]

Petition for Writ of Error.

The defendant, Alex Mitchell, in the above-entitled

cause feeling himself aggrieved by the Order made

and entered in the above-entitled cause, by the above-

entitled court, on the 11th day of February, 1911,

wherein and whereby the above court denied the de-

fendant's Motions to amend the Judgment, and to

discharge defendant from arrest, comes now Messrs.

McGowan & Clark, his attorneys, and petitions this

Court for an Order, allowing said defendant to pro-

cure a Writ of Error to the Honorable Circuit Court

of Appeals for the Ninth Circuit, at San Francisco,

California, according to the laws in that behalf made

and provided ; and

WHEREAS, the defendant has heretofore applied

to this Court for an order that he be admitted to bail,

pending the decision of the Court of Appeals, upon

the hearing of this Writ of Error, and the Court has

admitted defendant to bail in the sum of Twenty-five

Hundred Dollars ($2500), and the said defendant

has given satisfactory bail and has been discharged

from custody,

THEEEFOEE, now comes the defendant and

asks that an order be made, staying execution against

his person, pending the hearing of this Writ of

Error, upon the bail already furnished by defendant,

and also that an order be made fixing the amount of

security which the defendant shall give and furnish

upon said Writ of Error for costs, and that upon the

giving of such security all further proceedings in
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this court, as against the person of the defendant, be

stayed and suspended until the determination of said

Writ of Error by the United States Circuit Court of

Appeals for the Ninth Circuit, and your petitioner

will ever pray, etc.

McGOWAN & CLARK,
Attorneys for Defendant.

Service of the within Petition admitted this 16th

day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Petition for Writ of Error. Filed in

the District Court, Territory of Alaska, 4th Div. C.

C. Page, Clerk. By E. M. Stanton, Deputy. Mc-

Gowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Defendant. [32]

[Title of Court and Cause.]

Order Allowing Writ of Error and Fixing Amount
of Bond.

Upon motion of Messrs. McGowan & Clark and the

filing of petition for Writ of Error and Assignment

of Error.

IT IS ORDERED that the Writ of Error be and

the same is allowed to have reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California, the Order hereto-

fore entered herein on the 11th day of February,

1911, denying defendant's Motions to amend the
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Judgment and to discharge defendant from arrest,

and that the amount of bond on said writ of error

be and hereby is fixed at Two Hundred and Fifty

Dollars ($250), to cover the costs of defendant in

error

:

IT IS FURTHER ORDERED that pending the

hearing and determination of said Writ of Error

that the defendant be admitted to bail in the sum of

Twenty-five Hundred Dollars ($2500), in accord-

ance with the Order of this Court heretofore and on

the 27th day of February, 1911, already made and

entered, and that execution against the person of the

defendant be stayed pending the hearing of this Writ

of Error, upon the bail heretofore furnished by de-

fendant, and approved by this Court.

Dated March 16th, 1911.

PETER D. OVERFIELD,
Judge.

Entered in Court Journal No. 10, page 800.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion, Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Order Allowing Writ of Error and Fix-

ing Amount of Bond. Filed in the District Court,

Territory of Alaska, 4th Div. Mar. 16, 1911. C. C.

Page, Clerk. E. M. Stanton, Deputy. McGowan &

Clark, Attorneys at Law, Fairbanks, Alaska, Attor-

neys for Defendant.

Service admitted Mch. 16, 1911.

ARTHUR FRAME,
Of Attys. for Plff. [33]
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[Title of Court and Cause.]

Bond on Writ of Error.

Know All Men by These Presents, That we, Alex

Mitchell, as principal, and Martin Harrais and Alex-

ander Birabaum, as sureties, all of Chenoa, Alaska,

are held and firmly bound unto Frank J. Porter,

plaintiff above-named, in the sum of Two Hundred

and Fifty Dollars ($250), to be paid to the said

Frank J. Porter, the above-named plaintiff, his ex-

ecutors or administrators, to which payment well

and truly to be made, we bind ourselves and each

of us, jointh^ and severally, and our and each of

our successors, representatives and assigns firmly

by these presents.

Sealed with our seals and dated this 23d day of

March, 1911.

WHEREAS, the above-named defendant, Alex

Mitchell, has sued out a Writ of Error to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to reverse the Order made and entered in the

above-entitled cause by the District C^urt for the

Territory of Alaska, Fourth Division, on the 11th

day of February, 1911, denying the motion of the

defendant to strike certain paragraphs from the

Judgment of the Court, and the motion of the de-

fendant for his discharge from arrest. [34]

NOW, therefore, the condition of this obligation

is such that if the above-named defendant, Alex

Mitchell, shall prosecute said Writ of Error to effect

and answer all costs, if he shall fail to make good
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his plea, then this obligation shall be void; other-

wise to remain in full force and virtue.

A. MITCHELL,
Principal.

MARTIN HARRAIS,
ALEXANDER BIRNBAUM,

Sureties.

United States of America, '

Territory of Alaska,—ss.

Martin Harrais and Alexander Bimbaum, being

first duly sworn, each for himself and not one for

the other, doth depose and say: I am a resident of

the Fairbanks Mining & Recording District, Terri-

tory of Alaska; I am not an attorney or counsellor-

at-law. United States Marshal or Deputy Marshal,

Clerk of the Court, or Officer of any of the Courts

of Alaska; that I am worth the sum of Two Hun-

dred and Fifty Dollars ($250 ) over and above all

my just debts and liabilities in property not exempt

from execution, situate in the Territory of. Alaska.

MARTIN HARRAIS.
ALEXANDER BIRNBAUM.

Subscribed and sworn to before me this 23 day of

March, 1911.

[Seal] WILLIAM J. FITZPATRICK,
U. S. Commissioner.

Approved this 23d day of March, 1911.

PETER D. OVERFIELD,
District Judge. [35]

[Endorsements] : No. 1504. In the Ignited States

District Court, Territory of Alaska, Fourth Divi-
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sion. Fi-ank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Bond on Writ of Error. Filed in the

District Court, Territory of Alaska, 4th Div. Mar. 23,

1911. C. C. Page, Clerk. By E. M. Stanton, Deputy.

McGowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Defendant. [36]

[Title of Court and Cause.]

Writ of Error [Original].

United States of America,

Territory of Alaska,—ss.

The President of the United States of America, to

the Honorable PETER D. OVERFIELD, Judge

of the District Court for the Territory of Alaska,

Fourth Division, Greeting:

Because in the record and proceedings, as also in

the rendition of an Order, dated February 11, 1911,

denying defendant's motions to strike certain para-

graphs from the judgment in this cause, and to dis-

charge the defendant from arrest, which is in the

said District Court, before you, between Frank J.

Porter, plaintiff, and Alex Mitchell, defendant, a

manifest error has happened, to the great prejudice

and damage of said defendant Alex Mitchell, as is

said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf DO
COMMAND YOU if said order be therein given,

that then under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with

all things concerning the same to the Justices of the
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United States Circuit Court of Appeals for the

Ninth Circuit, in the City and County of San Fran-

cisco, in the State of California, together with this

Writ, so as to have same at said place in said Cir-

cuit, on the 21st day of April, [37] 1911, that the

records and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct those errors what

of right and according to the laws and customs of

the United States should be done.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States this 23d day of March, 1911.

Attest my hand and seal of the District Court for

the Territory of Alaska, Fourth Judicial Division,

at the Clerk's office at Fairbanks, Alaska, on the day

and year last above written.

C. C. PAGE,
Clerk of the District Court of the Territory of

Alaska, Fourth Division.

Allowed this 23d day of March, 1911.

[Seal] PETER D. OVERFIELD,
Judge.

Service of the within Writ of Error admitted this

23d day of March, 1911.

ARTHUR FRAME,
Of Attorneys for the Plaintiff. [38]

[Endorsed] : No. 1501. In the United States Dis-

trict Court, Territory of Alaska, Fourth Division.

Frank J. Porter, Plaintiff, vs. Alex Mitchell, De-

fendant. Writ of Error. Filed m ^ District

Court, Tcrriton^ ef Alaska, 44h IH¥t Mm^ ^
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Mm-r Or Or l^ftgi- Okfkr % E, Mr StantOIl,

l)q)iity. [39]

[Title of Court and Cause.]

Citation on Writ of Error [Original].

United States of America,

Territory of Alaska,—ss.

The President of the United States to Frank J.

Porter, and to Messrs. McGinn and Frame, His

Attorneys, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

and County of San Francisco, in the State of Cali-

fornia, within thirty (30) days from date of this

writ, pursuant to the Writ of Error filed in the

Clerk's Office of the District Court of the Territory

of Alaska, Fourth Division, wherein Alex Mitchell

is plaintiff in error, and you are defendant in error,

to show cause, if any there be, why the order men-

tioned in said Writ of Error should not be corrected,

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States of America this 23d day of March, 1911, and

of the independence of the United States one hun-

dred and thirty-fifth.

[Seal] PETER D. OVERFIELD,
Judge in the District Court, Territory of Alaska,

Fourth Division.
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Service of the within admitted this 23d day of

March, 1911.

ARTHUR FRAME,
Of Attorneys for the Plaintiff. [40]

[Endorsed] : No. 1504. In the United States Dis-

trict Court, Territory of Alaska, Fourth Division.

Frank J. Porter, Plaintiff, vs. Alex Mitchell, De-

fendant. Citation on Writ of Error. Filed m tbe

District Court, Torritorv ef Alaska, 4tk i^ivr Mar.

^4044t OrGvPft^Giefkr By fe M. Stanton,

Deputy. [41]

[Title of Court and Cause.]

Order Extending Time to Perfect Appeal.

It appearing to the Couii; that it is necessary,

owing to the gi^eat distance from Fairbanks, Alaska,

to San Francisco, California, and the slow and un-

certain communications between said places, that

an order extending the time in which to docket the

above-entitled cause and file the record therein by the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit should be extended until the

15th day of May, 1911; now, then, on motion of

Messrs. McGowan & Clark, Attorneys for defend-

ant, and the Court being fully advised in the prem-

ises and deeming good cause exists therefor;

IT IS HEREBY ORDERED, that the time within

which said plaintiff in error shall perfect said cause

and appeal, and docket and file the record thereof

in said Circuit Court of Appeals, be and the same

is hereby enlarged to extend to and including the
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15th day of May, 1911.

PETER D. OVERFIELD,
District Judge.

Dated Mch. 23d, 1911.

Service of the within Order admitted this 23d day

of March, 1911.

ARTHUR FRAME,
Of Attorneys for the Plaintiff.

Entered in Court Journal No. 11, page 1.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Division.

Frank J. Porter, Plaintiff, vs. Alex Mitchell. Order

Extending Time to Perfect Appeal. Filed in the

District Court, Territory of Alaska, 4th Div. Mar.

23, 1911. C. C. Page, Clerk. By E. M. Stanton,

Deputy. McGowan & Clark, Attorneys at Law,

Fairbanks, Alaska. Attorneys for Defendant. [42]

[Title of Court and Cause.]

Designation of Place for Hearing Writ of Error.

To the Honorable PETER D. OVERFIELD, Judge

of the Above-entitled Court; to the Plaintiff,

Frank J. Porter, and Messrs. McGinn and

Frame, His Attorneys:

Now^ comes the defendant (plaintiff in error) in

the above-entitled action, and in pursuance of the

provisions of an Act of Congress, giving the designa-

tion of places of hearing appeals for the Ninth Cir-

cuit to the plaintiff in error or the appellant, it is

hereby designated that the City and County of San

Francisco, in the State of California, shall be the

place for the hearing of the Writ of Error in the



Frank J. Porter. 51

above-entitled action.

Dated Fairbanks, Alaska, March 23d, 1911.

McGOWAN & CLARK,
Attorneys for Defendant.

Service of the within Designation is admitted this

23d day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Designation of Place for Hearing Ap-

peal. Filed in the District Court, Territory of

Alaska, 4th Div. Mar. 23, 1911. C. C. Page, Clerk.

By E. M. Stanton, Deputy. McGowan & Clark, At-

torneys at Law, Fairbanks, Alaska, Attorneys for

Defendant. [43]

[Title of Court and Cause.]

Praecipe for Transcript of Record.

To Mr. C. C. Page, Clerk of the Above-entitled

Court

:

You will please prepare the transcript of the rec-

ord of this case to be filed in the office of the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, sitting at San Francisco, Califor-

nia, under the Writ of Error heretofore perfected to

said Court, and include in said transcript the follow-

ing papers

:

1. Bill of Exceptions on defendant's motion to

amend Judgment and for his discharge from

arrest.



52 Alex Mitchell vs.

2. Assignment of Errors.

3. Petition for Writ of Error.

4. Order Allowing Writ of Error and Fixing

Amount of Bond.

5. Bond on Writ of Error.

6. Writ of Error.

7. Citation on Writ of Error.

8. Order Extending Time to Perfect Appeal.

9. Designation of Place of hearing Writ of Error.

10. Praecipe for Transcript of Record.

11. Stipulation for printing of record.

12. [44]

This transcript to be prepared as required by law

and the rules of this court, and the rules of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and filed in the office of said United States Cir-

cuit Court of Appeals for the Ninth Circuit at San

Francisco, California, before the 15th day of May,

1911.

McGOWAN & CLARK,
Attorneys for Plaintiff in Error.

Due service is hereby admitted of the foregoing

Praecipe this 23d day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Praecipe for Transcript of Record.

Filed in the District Court, Territory of Alaska, 4th

Div. Mar. 23, 1911. C. C. Page, Clerk. By E. M.
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Stanton, Deputy. McGowan & Clark, Attorneys at

Law, Fairbanks, Alaska, Attorneys for Defendant.

[45]

[Title of Court and Cause.]

[Certificate of Clerk U. S. District Court to Record.]

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I, C. C. Page, Clerk of the District Court of the

Territory of Alaska, Fourth Division, hereby certify

that the foregoing and hereto annexed forty-six (46)

typewritten pages, numbered from 1 to 46, inclusive,

constitutes a full, true and correct copy of the record,

and the whole thereof, as per the praecipe of the de-

fendants and plaintiffs in error on file herein, and

made a part hereof, wherein Frank J. Porter is plain-

tiff and Alex Mitchell is defendant. No. 1504, as the

same appears of record and on file in my office. I do

further certify that the said record is by virtue of

the Writ of Error and the Citation issued herein and

made a part of this record, and the return in accord-

ance therewith.

I do further certify that the said transcript was

prepared by me in my office, and that the cost of ex-

amination, preparation and certificate, amounting to

sixteen dollars and fifty-five cents ($16.55) has been

paid to me by McGowau & Clark, counsel for defend-

ant and plaintiff in error.
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In witness whereof, I have hereunto set my hand

and the seal of said Coui't, this 25th day of March,

1911.

[Seal] C. C. PAGE,
Clerk, District Court, Territory of Alaska, Fourth

Division.

[Endorsed]: No. 1976. United States Circuit

Court of Appeals for the Ninth Circuit. Alex

Mitchell, Plaintiff in Error, vs. Frank J. Porter, De-

fendant in Error. Transcript of Record. Upon
Writ of Error to the United States District Court

for the Territory of Alaska, Fourth Division.

Filed April 13, 1911.

F. D. MONCKTON,
Clerk.
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[Title of Court and Cause.]

Affidavit for Order Enlarging Time to File Record

and Docket Cause.

State of California,

City and County of San Francisco,—ss.

CHARLES J. HEOGERTY, being duly sworn,

deposes and says : I am now and for some time past

have been an attorney at law, duly admitted to prac-

tice in the above-named court.

About the middle of April, 1911, I received from

Mr. Thomas A. McGowan of McGowan & Clark, At-

torneys at Law at Fairbanks, Alaska, through the

United States mail certain papers and records in

the case of Frank J. Porter, Plaintiff, vs. Alex

Mitchell, Defendant, in the Circuit Court for the

Territory of Alaska, Fourth Division, No. 150i

therein, in which action a writ of error had been al-

lowed the defendant and issued from certain orders

and from the judgment in said action; that the time

to file the record on said writ of error and to docket

said cause in this court will expire on the 15th day

of May, 1911 ; and that I have been unable, although

having been engaged with considerable diligence in

an examination and investigation of the said record

to determine the probability of reversal in this

court, but have been unable to complete my exam-

ination and file the record upon said writ of error

and docket the cause in this court, and will be unable

to do so for about thirty days after May 15th, 1911,

and that the interests of justice would be served by
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enlarging the time to file said record and docket said

cause for thirty days after the 15th of May, 1911;

this affidavit is not made nor is this delay or this

order sought for the purpose of impeding or delay-

ing said cause.

I respectfully pray the Court for an order enlarg-

ing the time of the plaintiff in error until and in-

cluding June 15, 1911, within which to file the rec-

ord and docket said cause in this court.

CHAS. J. HEOGERTY.

Subscribed and sworn to before me this 12th day

of May, 1911.

[Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of

San Francisco, State of California.

Order Enlarging Time to File Record on Writ of

Error and Docket Cause.

Sufficient cause appearing to the Court from the

foregoing Affidavit of Charles J. Heggerty

:

IT IS HEREBY ORDERED that the time of the

plaintiff in error, Alex Mitchell, the defendant in

the case of Frank J. Porter, Plaintiff, vs. Alex Mit-

chell, Defendant, upon writ of error from the Cir-

cuit Court for the Territory of Alaska, Fourth Di-

vision, be and the said time hereby is enlarged and

extended until and including June the 15th, 1911,

within which to file the Record upon said Writ of

Error and docket the said cause in this court.

Dated May 12, 1911.

WM. B. GILBERT,
Judge.
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[Endorsed:] No. 1976. Circuit Court of Appeals

of the United States, Ninth Circuit. Alex Mitchell,

Plaintiff, vs. Frank J. Porter, Defendant. Affida-

vit and Order Enlarging Time to File Record and

Docket Cause. Filed May 12, 1911. F. D. Monck-

ton, Clerk.
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No. 1976

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

^

ALEX MITCHELL,
Plaintiff in Error,

vs.

FRANK J. PORTER,
Defendmit in Error.

BRIEF FOR PLAINTIFF IX ERROR

The Case.

1. June 17, 1910, the defendant in error Porter

filed in the District Court, Territory of Alaska,

Fourth Division, a Complaint (Tr. pp. 11 and 12)

wherein he alleged that between January and June

he hauled 547 cords of wood, the propertji of the

plaintiff in error, and that it was agreed that de-

fendant in error should receive for his said services

$4.50 per cord; that thereby plaintiff in error be-

came indebted to defendant in error in the sum

of $2461.50; that sum is now due, owing and pay-

able from plaintiff in error to defendant in error,



and although often requested phiiiitiff fails and re-

fuses to i^ay the same. The prayer of the com-

plaint is as follows: "Wherefore plaintiff (defend-

" ant in error) asks judgment of the Court for the

"• sum of $2461.50 and his costs and disbursements'*

(Tr. pp. 11 and 12).

2. The same day (June 17, 1910) Porter verified

and filed an affidavit in the case, wherein he states:

(a) "That he as plaintiff has commenced an action

'* in" said Court "the object and purpose of w^hich

"is to recover a judgment against the defendant

" Alex Mitchell for the sum of $2461.50 on a claim

^^ for services rendered by plaintiff for and on behalf

" of defendant between the 22nd day of January,

" 1910, and April 1, 1910, whereby said defendant

" became indebted to plaintiff in the sum of

" $2461.50 which amount defendant agreed to pay;"

(b) "That the defendant Alex Mitchell is about to

" remove from the District'of Alaska to some point
'

' or points unknown to plaintiff, without said Terri-

" tory of Alaska, with intent to defraud his credi-

" tors, especially this affiant; and that said de-

" fendant has disposed of all of his property in the

" District of Alaska and converted the same into

" money with intent to defraud his creditors, espe-

" cially this affiant" (Tr. p. 13).

3. Writ of arrest was issued and sis^ned bv the

judge upon this complaint and affidavit and in that

action, on the sajiie day—June 17—that the com-

plaint and said affidavit were filed, reciting the com-



mencement of the action and its purpose, and the

filing by Porter of an affidavit and undertaking and

stating such to be as provided for in Chapter 12,

page 164, of Carter's Annotated Code of Alaska;

this writ of arrest directed that Mitchell be arrested

wherever found and held to bail in the sum of

$2500 (Tr. pp. 14-15).

4. The marshal arrested Mitchell on said writ of

arrest on June 18, 1910 (Tr. p. 15).

5. August 23, 1910, Mitchell, by his attorneys

gave notice of a motion to be heard before the

Court on August 27, 1910, for an order vacating

the writ of arrest, discharging him from custody

and discharging his bondsmen, and setting aside and

rendering null and void all proceedings had to cause

his arrest (Tr. p. 17) ; this motion was denied on

September 2, 1910 (Tr. pp. 22-23).

6. October 24, 1910, defendant in error Porter

filed an amended complaint, alleging that on Feb-

ruaiy 22, 1910, he entered into an agreement with the

members of a mining partnership, w^hereby Porter

agreed to haul wood for $4.50 per cord for said co-

partnership and did haul 550 cords, when Porter

and the partnership agreed that he need not haul

any more wood and that they were then indebted to

Porter in the sum of $2461.50, and Porter notified

them that he would hold the wood if not paid.

Mitchell then informed Porter that ^litchell had a

claim against said wood for $1375 being the price of



$2.50 per cord that partnership agreed to pay hmi;

that there was then remaining about 450 cords of

the wood Porter hauled, valued by jNIitchell at suf-

ficient to pay him $2.50 and Porter $4.50 per cord

for hauling the same; Mitchell agreed with Porter

that if Porter would not seek to dispose of the wood

under his lien or involve the wood in litigation and

release said partnership of their indebtedness to him,

that Mitchell would procure a bill of sale from said

partnership, take title in his ovm. name and sell and

dispose of the wood, and pay Porter $4.50 per cord

for that hauled by Porter, and not sell any of the

wood for less than $8 per cord ; and Mitchell further

stated that he had 170 cords in the hills, and that

he would pay Porter the balance of his said claim of

$2461.50 after he sold said wood hauled by Porter

and if Porter desired would sell all said wood to him

upon pajTiient by Porter to Mitchell of the sum of

$1375, the amount of Mitchell's claim, and Porter

agreed to pay Mitchell whenever asked by him, the

amount of his claim for $1375 ; that Porter released

the partnership from its debt to him, etc., as agreed,

and partnership gave bill of sale of wood to Mitch-

ell; that Mitchell after that sold said wood and by

reason thereof became indebted to Porter in the sum

of $2461.50, which amount he has refused and neg-

lected to pay; and the prayer is for a judgment for

$2461.50 and costs; this amended complaint is also

verified by Porter who makes oath that he knows

''the contents thereof, and 'believes the same to he

true" (Tr. pp. 23-27).



7. Trial of the action was had upon this amend-

ed complaint, and on October 28, 1910, a verdict of

the jury was rendered and filed, wherein the jury

simply found for Porter against Mitchell for the

sum of $2461.50 (Tr. p. 28). No issues were ever

made or submitted to the jury or found upon by

either the Court or the jury, involving the arrest

or imprisonment of Mitchell.

8. January 9, 1911, judgment was rendered,

signed by the judge and entered, reducing the ver-

dict to $1800 and adjudging that Porter have and

recover from Mitchell that sum with costs, and that

execution issue therefor,—and then proceeded to

state as follows: *'It further appearing to the Court

" that the defendant Alex Mitchell, has been pre-

'' viously arrested in said action under the provi-

'' sions of Chapter 12 of Part IV, of the Code of

" Civil Procedure for the District of Alaska; It is

" furtlier ordered, that execution may be issued

'* against the person of the judgment debtor after

'' the return of execution against his property un-

'' satisfied in whole or in part" (Tr. pp. 28, 29, 30).

9. January 21, 1911, Mitchell moved the Couii;

to amend said judgment by striking therefrom the

said parts thereof reciting his provisional arrest

and ordering an execution to issue against his per-

son (Tr. pp. 4 and 5).

10. January 25, 1911, Mitchell by an amended

motion moved the Court for an order discharging

him from the custodv of the marshal, bv whom he



was held under the said ivrit of arrest issued upon

the original complaint on June 17, 1910 (Tr. pp.

7-11).

11. Februaiy 11, 1911, the Court denied both

motions—the one to strike out the said parts of the

judgnient, and the other to discharge Mitchell from

custody of marshal (Tr. p. 33).

12. On petition of plaintiff in error Mitchell, a

writ of error was issued on March 23, 1911 (Tr. pp.

46-47).

Assignment of Errors.

The plaintiff in error assigns the following errors

committed by the trial Court on the hearing of his

tu'o motions, viz. (Tr. pp. 36-41) :

Denial of:

(a) Motion for Dischaege of the Defeot)ant

From Arrest, as amended by the amended motion

for discharge of the defendant from arrest, and

(b) Motion for Order Amending Judgment;

both of which motions were made and heard after

judgment had been entered, and which said errors

the said defendant intends to and does rely upon in

his writ of error to be prosecuted to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California.
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I.

The Court erred in refusing to amend the judg-

ment rendered in the above-entitled action on the

9th day of Januar3% 1911, by striking therefrom the

following part thereof:

" It further appearing to the Court that the de-

" fendant Alex Mitchell has been provisionally ar-

** rested in said action under the provisions of Chap-
** ter 12 of Part IV, of the Code of Civil Procedure
** for the District of Alaska;

'' It is further ordered that execution may be is-

** sued against the person of the judgment debtor

" after the return of execution against his property

" unsatisfied in whole or in part"

for the reason that said part of the judgment was

not justified by the verdict of the jury rendered in

the above-entitled action, and was entered in the

judgment without warrant or authority of law.

II.

The Court erred in refusing to grant defendant's

motion for order amending judgment by striking

out the part referred to in assignment of error No.

1, for the reason that the issue of fraud was not

raised by the pleadings in the action, nor tried by

the jury or the Court, and therefore the part of the

judgment, ordering execution to be issued against

the person of the judgment debtor was without war-

rant or authoritv of law, and was void.



III.

The Court crrccl in refusing to grant the motion

for discharge of defendant, for the reason that the

atBdavit for arrest of the defendant, filed in said

action, was insufficient to justify the Court in issu-

ing a writ of arrest against defendant in this, that

the same failed to show that the plaintiff had a

sufficient cause of action against defendant.

IV.

The Court erred in denying defendant's motion,

as amended, for the discharge of the defendant from

arrest, for the reason that the defendant was ar-

rested and held in custody without any legal right,

warrant, or process of law in this, that the affidavit

filed by plaintiff, upon which the writ of arrest was

issued, was insufficient to justify the Court in order-

ing the defendant arrested, inasmuch as the said af-

fidavit failed to show:

(a) That the plaintiff had a sufficient cause of

action against the defendant.

(b) That the defendant was about to remove

from the District of Alaska, with intent to defraud

his creditors or that he had disposed of his property

with intent to defraud his creditors; the averments

contained in said affidavit alleged that the defendant

was about to remove from the District of Alaska

with intent to defraud his creditors, and had dis-

posed of all of his property, and converted the

same into monev with intention to defraud his cred-



itoi's,—which avoi'ments were conclusions of law

and not of fact, and said affidavit failed to set forth

any facts or particulars, which would justify the

Court in finding.

V.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that there was a vari-

ance between the original complaint, as filed in said

action, upon which the defendant was arrested, and

the amended complaint, which was subsequently filed

in said action and upon which the action was finally

tried, and that said plaintiff by filing said amended

complaint, in which he changed his cause of action,

abandoned his original cause of action as well as the

cause for arrest.

VI.

The Court erred in refusing to discharge defend-

ant from arrest, for the reason that the issues of

fraud, set out in the affidavit of arrest, were not

alleged in either the original or the amended com-

plaint, and that said issues of fraud w^ere not sub-

mitted to the jury or to the Court at the trial of the

action, or at any other time.

VII.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that the issue as to

whether or not the defendant was about to remove

from the District of Alaska, with intent to defraud
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his creditors, and as to wlicthcr or not the defend-

ant had disposed of all his property in the District

of Alaska, with intent to defraud his creditors, was

not submitted to the jury for its determination, nor

were said issues passed upon by the Court.

VIII.

The Court erred in denying defendant's motion

for discharge from arrest, for the reason that it ap-

peared, upon the hearing of the said motion, that

there was not sufficient cause to allow the writ of

arrest, and that defendant had good cause, which

would entitle him to be discharged on habeas corpus.

IX.

The Court erred in denying the defendant's mo-

tion to be discharged from arrest for the reason that

it appeared, at the hearing of said motion, that the

defendant was held without due or any sufficient

process of law.

Wherefore the defendant j^rays that the order

made and entered by the above Court on the 11th

day of February, 1911, denying the motion of de-

fendant of his discharge from arrest, and the motion

of defendant to amend the judgment, may be re-

versed, and that he be allowed all things that he has

lost thereby (Tr. pp. 36-41).
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Argument.

Section 99, Chapter 12, Title I, of the "Act mak-

ing further provision for a civil government for

Alaska, and for other purposes", provides (1 Fed-

eral Statutes Annotated, pp. 71-75) :

Sec. 99. '*No person shall he arrested in any
civil action at law, except as provided in this

section. The defendant may he arrested in the

following cases

:

''^ First: In an action for the recovery of

money or damages, when the defendant is ahout

to remove from the district with intent to de-

fraud his creditors, or when the action is for an
injury to person, or willfully injuring or wrong-
fully taking, detaining or converting property
* * *

^^ Fifth: When the defendant has removed
or disposed of his property, or is about to do so,

with intent to defraud his creditors."

Section 100: "The mode of proceeding to ob-

tain the arrest of a defendant for any of the

causes specified in the section last preceding,

shall he as provided in this section:

"First: At any time after the comm.ence-
ment of an action action at law, and before
judgment, the plaintiff in such action shall, in

the discretion of the Court or the judge thereof,

be entitled to a writ of arrest for su(^h defend-
ant whenever he shall make and file with the

clerk of the Court in which such action is com-
menced, or is at the time pending, an affidavit

that the plaintiff has a sufficient cause of action

therein, and that the case is one of those men-
tioned in the section last preceding. * * *"

Section 121: "A defendant arrested may, at
any time before judgment, apply on motion to

the Court or Judo-e thereof in which the action
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is pending, upon notice to the plaintiff, to va-

cate the writ of arrest/'

Section 122: *' * * * If upon the hearing

of such motion it shall satisfactorily^ appear
that there was not sufficient cause to allow the

writ, or that there is other good cause which
would entitle him to be discharged on habeas
corpus, the same shall he vacated, * * * ."

(1 Fed. Statutes Annotated, pp. 71-75.)

Section 256 (1 Federal Statutes Annotated, p. 99)

provides

:

u * * * Except as in this section herein-

after provided, * * * if the trial be by jury,

judgment shall be given by the Court in con-

formity therewith, and entered by .the clerk

within two days from the time the verdict has
been received."

I.

THE VERDICT DID NOT CONTAIN ANY FINDING UPON ANY

ISSUE INVOLVING FRAUD OR THE RIGHT TO IMPRISON

PLAINTIFF IN ERROR OR ISSUE EXECUTION AGAINST HIS

PERSON, AND THE JL'DGMENT ADDING THOSE FEATURES

TO SUCH EXTENT IS VOID.

Section 256, Alaska Code, quoted above, expressly

declares that where the trial is hy jury, the Court

shall give judgment in conformity with the verdict;

consequently, the only judgment that would be m
conformity with the verdict and which the Court

under the law had any power to give, was that the

defendant in error have and recover the reduced
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sum of $1800; the Court had no power to adjudge

that execution should issue against the person of the

plaintiff in error, and that portion thereof should

have been struck out upon the motion made.

II.

THEUE WERE >'0 ALLEGATIONS OF FRAUD I\ THE COM-

PLAINT, NOR WERE ANY ISSUES OF FRAUD RAISED OR

SUBMITTED TO THE JURY, NOR ANY FINDING OF FRAUD

MADE BY EITHER COURT OR JURY; THE PORTIONS OF

THE JUDGMENT TO WHICH OBJECTION WAS MADE ARE

VOID, AND NO EXECUTION AGAINST THE PERSON COULD

ISSUE THEREON.

In Davis v. Robinson, 10 Cal. 411, the complaint

alleged a cause of action upon a promissory note,

and on the commencement of the action the defend-

ant was arrested, as here, upon charges made in an

affidavit that the defendant was about to depart

from the State with intent to defraud his creditors

and had disposed of his property witli the like in-

tent. The defendant ansAvered the complaint and

filed counter-affidavits to meet the charges in the

plaintiff's affidavit; and upon the issues raised by

the affidavits the Court found against the defendant

upon the charge of the fraudulent dis])osition of liis

property, gave judg-ment against defendant, and

that execution be issued against the person of de-

fendant. Judge Field rendering the opinion said

:

"There is no doiiht as to the correctness of
the position that the execution must be warrant-
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ed hy the judgment. It rests upon and must
follow the judgment; if it exeeeds the judgment,

it has no validity. To authorize, therefore, an
arrest on execution, the fraud must he stated in

the judgment, for the writ issues in the lan-

guage of the statute in the 'enforcement' of the

'judgment'.

*'Nor do we entertain any doubt that the ques-

tion of fraud 7nust he submitted to the jury, ex-

cept so far as may be necessary to authorize the

arrest pending the action. To justify execution

against the person, which may be followed by
imprisonment, an issue must be framed, and be
determined like issues of fact raised upon the

pleadings. Fraud is an offence involving moral
turpitude, and is followed by imprisomnent not
merely as a means of enforcing pa;^^neut, but
also as a punishment, and it would indeed be
strange if on a mere question of indebtedness
the right to a trial by a jury should be held
sacred and inviolate, and yet such trial be de-

nied upon a question involving a possible loss of

character and liberty. We should hesitate long
before we held that this latter ciuestion could be
tried upon affidavits where the accuser is also

witness, where the affiants are not present, and
no cross-examination of witnesses is allowed.

We are aware of decisions in other States hold-

ing a different view, but we do not find suffi-

cient reasons advanced in them to induce us to

deny what we cannot but regard as the clear

right of the partv accused. Corwin v. Freeland,
6 How. Prac. 241).

''To authorize a judgment convicting the de-

fendant of fraud, the facts upon which the
charge is based must he specifically alleged in
the complaint. A judgment is the determina-
tion of the rights of the parties upon the facts

pleaded, and it cannot in any event exceed the
relief warranted bv the case stated in the com-
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plaint. Execution against the person, unlike an
execution against the property of the defendant,

which follows, as a matter of course, upon a

money-judgment, can only issue upon direction

of the Court to that effect, based upon the spe-

cial facts found, and such facts cannot be con-

sidered by the jury unless averred in the plead-

ings. Side issues upon affidavits are not the

issues upon which juries pass. The arrest upon
affidavit is only intended to secure the presence
of the defendant until final judgment; and in

order to detain and imprison his person after-

wards, the fraud must he alleged in the com-
plaint, he parsed upon by the jury, and he stat-

ed in the judgment.

"In nearly every case in which an arrest is

allowed by the statute, the facts authorizing the

arrest also constitute the cause of the action,

and, of course, must necessarily be stated in the

complaint. In the few instances where the cir-

cumstances authorizing an arrest occur subse-

quently to the filing of the complaint, application

should be made to the Court either to amend the

original, or to file a supi3lemental complaint, so

as to set forth the facts upon which execution
against the person of the defendant will be
asked in the enforcement of the judgment
sought. By requiring the charges to be stated

in the complaint, the rights of the defendant
will be fully guarded. He can then meet the

charges, and have a fair opportunity of defend-
ing himself by a trial before the jury.

"There may be some inconvenience in blend-

ing, on the same trial, a question of indebted-

ness and a question of fraud, but we perceive
no way of avoiding this and giving full protec-

tion to the defendant. A special finding on the

question of fraud should be always taken, so as

to keep it as distinct as possible from the main
subject of controversy.
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"It follows, that the judgment appealed from,

so far as it finds against the defendant upon the

charge of a fraudulent disposition of his prop-

erty and awards execution against his person,

must be reversed. Ordered accordingly."

We ask the attention of the Court to the ease of

Ledford v. Emerson, 143 N. C. 527; 55 S. E. 969;

10 L. E. A. (N. S.) 362, where the Court adopts the

views and quotes the opinion of Justice Field, in

Davis V. Eobinson, 10 Cal. 411, and approves Payne

V. Elliott, 54 Cal. 339; 35 Am. Rep. 80.

See also

:

Matoon v. Eder, 6 Cal. 57, 60;

Stewart v. Levy, 36 Cal. 159, 167

;

Kullmann v. Greenebaum, 84 Cal. 98, 99

;

Portland Crocker Co. v. Murphy, 130 Cal.

649, 651.

In Payne v. Elliot, 54 Cal. 339, 343 (a decision in

which his honor Judge Ross, now a judge of this

Court, concurred), on page 343, Judge McKee ren-

dering the opinion, approving Davis v. Robinson,

10 Cal. 412, said:

"But the judgment for fraud exceeds the re-

lief to which the plaintiff was entitled by his

complaint, for the only averments upon the sub-

ject of fraud are: 'That the defendants received
said shares of stock in a fiduciary capacity, as
the agents of this plaintiff and not otherwise';
and 'that defendants were and are guilty of
fraud in receiving and converting said stock to

their own use'. It is not altogether clear how
a person is chargeable with fraud by receiving
shares of stock in a fiduciary capacity; for, as
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the term 'tiuuciary' imports, the defendants
must have received them rightfully to hold in

trust for the plaintiff. But if the defendants,

as trustees of the plaintiff, fraudulently con-

verted the stock to their own use, the facts

which constituted the imputed fraud should
have been stated; for fraud is never presumed,
but must be proved ; and to be proved, the facts

upon which the charge is Ijased must be specific-

ally alleged in the complaint. (Davis v. Robin-
son, 10 Cal. 412.)

''Without any issuable averments upon the

subject, the Court finds 'that the defendants
were the agents of the plaintiff ; that the plain-

tiff delivered the stock to them to hold as secur-

ity for the payment of $409 which he owed to

them, and that the}^ received it in the course of
their emplo5Tnent as such ageijts and in a fidu-

ciary capacity'. Upon these findings the Court
'adjudged the defendants guilty of having
fraudulently misapplied and converted said one
hundred shares of the capital stock of the
Northern Belle Mill and Mining Company to

their own use, and that the defendants be ar-

rested and held in custody until they pay the
amount of this judgment, or until they shall

otherwise be legally discharged from custody'.
The judgment in this respect is not warranted
b}^ the case stated in the complaint or the find-

ings.

"Some time after the judgment had been ren-
dered, the Court below undertook, by an order
entered upon the minutes of the Couii;, to mod-
ify it by 'striking out the last six lines there-
in'; but that does not cure the error. The judff-
ment convicting the defendants of fraud and
ordering their arrest should be vacated.

"It is hardly necessary to remand the cause
for a new trial for that purpose, but the Court
below is directed to strike from the judgment
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the following matter, viz.: 'And that plaintiff

is entitled to an order of arrest against said de-

fendants until the same shall be paid. * * *

And it is further ordered, adjudged, and de-

creed that defendants were the agents of the

said plaintiff, and that they received one hun-
dred shares of the capital stock of the Northern
Belle Mill and Mining Company, of the value

of $2,950. That they received the same as the

agents of the said plaintiff, and in a fiduciary

capacity, and refused to deliver the same to

plaintiff, on demand; and that they, the said

defendants, converted the same to their o^^^l

use, and against the will or consent of said

plaintiff, by reason of which they are hereby
adjudged guilty of fraud. And it is further or-

dered, adjudged, and decreed that said defend-
ants be arrested, and held in custody until they
pay the amount of this judgment, or until they
otherwise legally be discharged from custody.'

"Thus modified, the judgment is affirmed.

McKinstry, P. J., and Ross, J., concurred."

Quoted in:

Portland Crocker Co. v. Murphy, 130 Cal.

649, 651.

And in Merritt v. Wilcox, 52 Cal. 238, 243, Chief

Justice Wallace said:

" * * * it was held, in Da\ds v. Robinson
(10 Cal. 411) that a special finding of fraud was
necessary to authorize a judgment running
against the person of the debtor."
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III.

THE AFFIDAVIT FOR AKKEST IS FATALLY DEFECTIVE IN

THIS: (a) THAT IT DOES NOT STATE FACTS SHOWING,

NOR STATE AS A FACT, THAT PLAINTIFF "HAS A SUFFI-

CIENT CAUSE OF ACTION"; (h) THAT IT DOES NOT STATE

THAT DEFENDANT "HAS DISPOSED OF HIS PROPERTY,

WITH INTENT TO DEFRAUD HIS CREDITORS".

Subdivisions ''First" and ''Fifth" of Section 99,

of the Alaska Civil Code allow an arrest

"in an action for the recovery of money or
damages when the defendant is (a) about to

remove from the district with intent to defraud
his creditors * * *; and when the defendant
has (b) removed or disposed of his property
with intent to defraud his creditors."

Section 100, provides that the mode of proceeding

to obtain the arrest sJiall he as provided therein; and

subdivision "First" of Section 100, declares:

"At any time after the commencement of an
action at law, and before judgment, the plaintiff

in such action shall, * * * be entitled to a
writ of arrest for such defendant whenever he
shall make and file * * * an affidavit (a) that
the plaintiff has a sufficient cause of action
therein, and (b) that the case is one of those

mentioned in the section last preceding ; " * * *

Now the affidavit stated that Frank J. Porter as

plaintiff lias commenced an action in the said Court,

to recover a judgment against Mitchell * * * ox

A cr.Ai:\r for services rexdered by plaintiff for and

on behalf of defendant; that defendant is about to

remove from the District of Alaska with intent to
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defraud his creditors * * *• and that defendant

has disposed of cdl of his property in the District

of Alaska, and converted tJie same into money, with

intent to defraud his creditors (Tr. p. 13).

FIRST: The Affidavit Absolutely Fails to

Show That the Plaintiff has a Sufficient Cause

OF Action.

This affidavit does not state facts showing a suf-

ficient cause of action; it does not state that plain-

tiff has a sufficient cause of action or any cause of

action; it does not state that the defendant became

or was indebted to plaintiff in the sum of $2461.50

for services rendered by plaintiff for or on behalf

of defendant between January and AiDril, 1910; it

does not state that defendant has not paid or did not

pay for same.

But the affidavit simply states that (a) plaintiff

has commenced an action in that Court; (b) that the

object and purpose of that action is to recover a

judgment against defendant for $2461.50; (c) that

such action is on a claim for services rendered

whereby defendant became indebted to plaintiff in

the said sum which he agreed to pay. That such ac-

tion is ''on a claim for services'' is absolutely insuf-

ficient.

In re Vinich, 86 Cal. 70.

The affidavit does not state that defendant has

not paid the said sum; it does not state that plain-

tiff i^endered services for or on behalf of defendant

;
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it does not state that defendant is indehtcd to plain-

tiff in the sum of $2461.50; and it absolutely fails to

state that that sum has not been paid or tliat de-

fendant has not paid.

Therefore, it must be taken as established, that

while the law of Alaska demands that the affidavit

shall show "that the plaintiff has a sufficient coMse

of action", the affidavit made absolutely fails to

either state "that plaintiff has a sufficient cause of

action" or to state facts shoiving that he has a suf-

ficient cause of action.

The affidavit made, was simply a recital of (a) the

commencement by the plaintiff of an action; (b) that

the object and purpose of that action Avas to recover a

judgment for $2461.50; (c) that such action was on

a claim for services, whereby defendant became in-

debted; (d) in other words, it consisted entirely of

a description of the object and purpose of the ac-

tion which i3laintiff had commenced, and that such

action was ha>sed on a claim against defendant.

Peterson v. Nesbitt, 11 California App. 370,

372;

In re Vinich, 86 Cal. 70;

McGilvery v. Morehead, 2 Cal. 607.

SECOND : The Affidavit Absolutfxy Fails to

Show That Defendant Has Disposed of His Prop-

erty With Intent to Defraud His Creditors :

The affidavit in this aspect states: "that said de-

fendant has disposed of all of his property in the
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District of Alaska and converted the same into

moneij, with intent to defraud his creditors.

If the affidavit had merely stated: "that defend-

** ant lias disposed of all of his property with intent

" to defraud his creditors", and stopped there, it

might be claimed that such statement is in the lan-

guage of subdivision "fifth", of Section 99, of the

Alaska Code; but the affidavit continues, and shows

that defendant disposed of his propertj^ hy convert-

ing the same into money; in other words, he changed

it {not disposed of it) from some unstated form

into money; but there is no suggestion of any con-

cealment of the money nor any disposal of the

money into which he had converted his property.

The affidavit in this respect is also absolutely in-

sufficient to justify the arrest.

Ex parte Fkmnoto, 120 Cal. 316, 321.

Therefore, the affidavit is fatally defective in the

statement of the material facts required to be show^n

therein by Section 100, subdivision "first" of the

Alaska Code.

IV.

MONTHS AFTER THE ARREST OF PLAINTIFF IN ERROR, AN
AMENDED COMPLAINT WAS FILED SETTING UP AN EN-

TIRELY NEW CAUSE OF ACTION, WHEREIN THE ORIGINAL

CAUSE OF ACTION AND ARREST WERE ABANDONED; AND
THAT THE LEGAL EFFECT THEREOF WAS AN ABANDON-
MENT AND WITHDRAWAL OF THE ARREST PROCEEDINGS
AGAINST PLAINTIFF IN ERROR.

In October, 1910, the iDlaintiff filed an amended

complaint (Tr. pp. 23-27) setting up an entirely new
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cause of action; there was an al)solute variance l)e-

tween the original and this amended complaint and

the affidavit for the arrest; no arrest proceedings

were issued after this amended complaint was filed

and the motions of plaintiff in error that he be dis-

chaiged from arrest should have been granted.

V.

THE AMENDED COMPLAIXT CHANGED THE ACTION FKOM BE-

ING AN ACTION AT LAW TO AN ACTION IN EQUITY; AND

NO ARREST CAN BE HAD OR EXIST IN AN EQUTABLE
ACTION.

Sections 99 and 100 of the Alaska Code provide

for the arrest of defendants only in civil actions at

law; and there can be no arrest in an action in

equity, into which the amended complaint changed

this action.

See:

Amended Complaint, Transcript, pages 23-27.

It is submitted that the plaintiff in error was ar-

rested upon an affidavit which w^as absolutely insuf-

ficient to give the Court any jurisdiction to order

his arrest and imprisonment; that the filing of the

amended complaint setting up a new cause of action

was an abandonment of the original cause of action

and of arrest and operated to release plaintiff in
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error from arrest and imprisonment under the orig-

inal complaint and affidavit and writ of arrest; that

the amended complaint changed the cause of action

from a civil action at law to an action in equity, and

no arrest can be had under Sections 99 and 100,

Alaska Code, except in a civil action at law ; that the

verdict of the jury rendered in the action did not

contain any finding upon any issue involving fraud

under Section 100, Alaska Code, but was simply that

the defendant was indebted to the plaintiff in the

sum of $2,461.50, and it was the duty of the Court

to render judgment under Section 256, Alaska Code,

in conformity icitli the verdict; there were no alle-

gations of fraud in the com^Dlaint, there were no

issues of or involving fraud raised or submitted to

the Court or the jury, nor any finding of fraud made

by either the Court or the jury, and the Court had

no power or authority to adjudge or decree or in-

corporate in the judgment that an execution be is-

sued against the person of the plaintiff in error ; and

finally that the arrest and imprisonment of plaintiff

in error were and are without due process of law.

Wherefore, plaintiff in error respectfully prays

that this Court order and adjudge that the arrest

and imprisonment of the plaintiff in error in said

action and under said proceedings were and are

erroneous and without due process of law; that the

portions of said judgment authorizing and directing

that an execution issue against the person of plain-

tiff in error be struck out ; that defendant be ordered
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released and discharged from arrest under the said

writ of arrest; that said judgment to the extent that

it adjudges the arrest and imprisonment of and an

execution against the person of plaintiff in error be

reversed; and for such other and further order^

relief and judgment as shall be proper in the prem-

ises.

Dated, San Francisco,

October 2, 1911.

Charles J. Heggerty,

Attorney for Plaintiff in Error.
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BRIEF ON BEHALF OF DEFENDANT IN ERROR.

The defendant in error, Porter, hereinafter called

the plaintiff, instituted an action on the 17th day of

June, 1910, in the United States District Court of

Alaska, Fourth Division, against the plaintiff in error,

hereinafter called the defendant, to recover the sum of

$2461.50.

The complaint set up that between the 22nd day of

January, 1910, and the ist day of April, 1910, plain-

tiff hauled from Alder and Cripple creeks to Ready

Bullion Creek 547 cords of wood, the property of the

defendant, and that it was agreed between the plain-

tiff and the defendant that the plaintiff should receive

for his services in hauling said wood the sum of $4.50

a cord.

Judgment is asked for $2461.50, the amount due



from the plaintiff to the defendant, which defendant

had agreed to pay (Tr., 11-12).

Upon the filing of this complaint and on the same

day the plaintiff filed with the clerk of the Court an

affidavit in arrest of bail. This affidavit set up that

the plaintiff

"has commenced an action in the above entitled

court, the object and purpose of which is to recover

a judgment against the defendant Alex Mitchell

for the sum of $2461.50 on a claim for services

rendered by plaintiff for and on behalf of defendant

between the 22nd day of January, 1910, and the ist

day of April, 1910, whereby said defendant became

indebted to the said plaintiff in the sum of $2461.50,

which amount defendant agreed to pay; that the de-

fendant Alex Mitchell is about to remove from the

District of Alaska to some point or points unknown

to plaintiff without said territory of Alaska with

intent to defraud his creditors, especially this affiant,

and that said defendant has disposed of all of his

property in the District of Alaska and converted

the same into money with intent to defraud his cred-

itors, especially this affiant" (Tr., 13-14).

Writ of arrest was issued on the same day that the

complaint and affidavit were filed and placed in the

hands of the Marshal, who thereafter made a return

showing that he had arrested the said defendant on the

i8th day of January, 1910 (Tr., 14-15, 7).



upon being returned by the Marshal to Fairbanks,

the defendant gave bail for his appearance (Tr., 7, 16),

and was discharged from custody on June 25th, 1910.

On August 23rd, 1910, the defendant gave notice of

a motion to vacate the writ of arrest and discharging

him from custody and his bondsmen from liability, and

setting aside and rendering null and void all proceed-

ings heretofore had by the plaintiff to cause his arrest.

This motion was to be based upon the affidavit of the

defendant and upon the deposition of one Peter Vachon

(Tr, 17).

This motion was heard on September 2nd, 1910.

Upon the motion the affidavit of defendant was used.

In this affidavit the defendant set up that he owned over

600 cords of 4-foot length wood situate on Alder and

Cripple creeks, and entered into an agreement with one

Sandstrom, Olsen, Gillis and Gaidos, co-partners en-

gaged in mining on Ready Bullion Creek, to sell to the

latter all the said wood at $2.50 per cord, subject to the

conditions that the wood was to be paid for early in

May, 1910, but the title should remain in the defendant

until it lias paid for.

That thereafter these parties caused the plaintiff to

transport the wood to their mining claim on the Ready

Bullion Creek, and in order to avoid any question about

the title of the defendant to the wood when Sandstrom

and the other three partners failed in their mining oper-

ations, they gave him a bill of sale and he took posses-

sion of the wood and sold it for $1800, which included



the original price agreed to be paid therefor and the

expense he had been put to in looking after the wood

and obtaining a purchaser.

He admits that he thereafter started down the river

on his way home to Greece, when he was brought back

on the claim of the plaintiff and that he was at the time

out on bail (Tr., 18-22).

The Court denied the motion (Tr., 22-3).

On October 24th, 1910, the plaintifif filed an amended

complaint with the consent of the Court, in which he

sets up in detail how the indebtedness as between him-

self and defendant arose and asks for the same relief, a

judgment for $2461.50.

Trial of the action was held before a jury upon the

26th day of October, 19 10, and on the 28th day of Octo-

ber, 1910, a verdict in favor of the plaintiff and against

the defendant, in the sum of $2461.50 with costs, was

returned (Tr., 28).

On the 9th day of January, 191 1, a judgment was en-

tered in said action reducing the verdict to $1800 and

holding that the plaintifif was entitled to a judgment

against the defendant for that amount with costs.

In said judgment it was recited also, as follows:

"It further appearing to the Court that the de-

fendant Alex Mitchell has been provisionally ar-

rested in said action under the provisions of Chapter

12, Part 4 of the Code of Civil Procedure for the

District of Alaska, it is further ordered that execu-



tion may be issued against the person of the judg-

ment debtor after the return of execution against his

property unsatisfied in whole or in part" (Tr., 30).

Prior to the entry of this judgment the defendant

Mitchell, who had been out on bail, was surrendered

by his bondsmen into the custody of the Marshal and

his bail exonerated (Tr., 31).

On January 21, 191 1, the defendant made a motion

to be discharged from arrest (Tr., 3), and on the same

day made a motion for an order amending the judg-

ment by striking therefrom the two paragraphs last

hereinabove quoted (Tr., 4-5).

Thereafter, on January 24th, the defendant filed an

amended motion to be discharged from arrest (Tr., 7-

10).

On February nth, 191 1, the Court denied both of

said motions without prejudice to renewal (Tr., 33).

The defendant prosecutes his writ of error from the

order denying the defendant's motion to be discharged

from arrest and refusing to amend the judgment (Tr.,

46-47).

ARGUMENT.

There are two propositions in this case, a jurisdic-

tional one raised by the plaintiff on a motion to dismiss

the writ of error, and that involving the merits.

In order to avoid the necessity of writing two briefs,

we shall argue the question of jurisdiction within the



limits of this brief and that before we take up the ques-

tions involved in a discussion of the merits.

I.

THIS COURT HAS NO JURISDICTION HEREIN.

The writ of error is prosecuted from an order made

by the lower court refusing to strike out the two last

paragraphs of the judgment, and also denying the mo-

tion to discharge the defendant from custody.

The order is as follows:

"The Court having heretofore heard argument

upon the motion of the defendant herein for the dis-

charge of the defendant from arrest and on the mo-

tion for an order striking certain paragraphs from

the judgment of the Court heretofore rendered and

filed herein, and the Court being now fully and duly

advised in the premises, writes his opinion on said

motions.

"Now therefore, it is ordered that the said motion

of the defendant to strike certain paragraphs from

the judgment of the Court heretofore entered herein,

be and the same is hereby denied, and the motion of

the defendant for the discharge of said defendant

from arrest, be and the same is hereby denied luith-

out prejudice" (Tr., 33).

Our contention is,

First—That said order is not a final order or judg-

ment within the contemplation of the Alaskan Code.



Second—That admitting pro argumenti, that the

order denying the motion to discharge from custody

was final and therefore appealable, defendant had made

a prior application which had been denied and had not

appealed from the decision of the Court, and the mat-

ter was therefore res adjudicata.

(i)

—

Order not final.

Section 504, Part IV, page 252, Carter's Annotated

Code of Alaska, provides that:

"Appeals and writs of error may be taken and

prosecuted from the final judgments of the District

Court for the District of Alaska or any division

thereof ..."

These appeals and writs of error may be prosecuted

in certain cases to the Supreme Court of the United

States or in other cases to the United States Circuit

Court of Appeals for the Ninth Circuit, which latter

Court, as provided by said section, has "jurisdiction to

review by writ of error or appeal, the final judgments,

orders, of the District Court."

The only other provisions of the Alaskan Code pro-

viding from what orders or judgments appeals may be

taken to this Court, is that particularly specified in Sec-

tion 507, which provides for an appeal "from any in-

" terlocutory order granting or dissolving an injunc-

" tion, refusing to grant or dissolve an injunction made

" or rendered in any cause pending before the District
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" Court within sixty days after the entry of such inter-

" locutory order ..."
There is further a general provision embraced in

Section 508 applying to Alaska, all laws then in force

regulating the proceeding and practice in cases brought

by appeal or writ of error to the Supreme Court of

the United States or to the United States Circuit Court

of Appeals for this Circuit.

It is clear no appeal or wTit of error can be prose-

cuted from any interlocutory order of the District Court

of Alaska save those mentioned in the statute.

Under the practice of many of the States, appeals

may be taken from orders made after final judgment,

but under the sections of the Alaskan Code quoted, the

right of appeal is limited to final judgments and orders

of the District Court.

The order appealed from in this case does not come

within the purview of either a final order or judgment

or that of the interlocutory orders specified.

It has been maintained and held frequently, both by

the Circuit Courts of Appeal and by the Supreme Court

of the United States, that a final judgment or decree

within the meaning of the act regulating appeals to

these courts, is one that terminates the litigation on the

merits, so that in case of affirmance the court below will

have nothing to do but to execute the judgment or de-

cree as originally rendered.



Bostwick vs. Brinkerhoff, io6 U. S., 3 ; i Sup.

Ct. Rep, 15;

Grant vs. Insurance Co., 106 U. S., 429;

St. Louis I. M. & S. R. Co. vs. Southern Exp.

Co., 108 U. S., 224; 2 Supr. Ct. Rep., 6;

Ex Parte Norton, 108 U. S., 237; 2 Supr. Ct.

Rep., 480;

Robinson et al. vs. Belt et al., 56 Fed., 328

;

Nelson vs. Meelian, 155 Fed., i
;

^
Brockett et al. vs. Brockett, 2 Howard, 251

;

Lodge vs. Tu-ell, 135 U. S., 232; loth Supr. Ct.,

745-

What would be the result if this Court affirmed the

writ of error from this order? Will there be nothing

remaining but for the court below to execute the judg-

ment?

On the contrary, there would still be a right on the

part of defendant to prosecute a writ of error to this

Court from the main judgment in the case, in which

event all questions raised on this appeal relative to the

two paragraphs complained of in the original judg-

ment might again be gone into. This is apparent not

only from the fact that the order complained of is not

a final one on principle, but it is made not final by the

very language of the court below, which gives to the

defendant by the terms "without prejudice" the right

to renew his motions which may be susceptible of a
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similar decision or a different one on the part of the

court below.

The use of the term "without prejudice" contained

in the decree dismissing a bill, indicates a right or priv-

ilege to take further legal proceedings on the same sub-

ject, and shows that the dismissal is not intended to be

res adjudicata of the merits.

Seamster vs. Blackstock, 2 S. E., 36.

A dismissal "without prejudice" leaves the parties as

if no action had been instituted. It gives to a com-

plainant the right to state a new and proper case if he

can.

Taylor vs. Slater, 41 Atl., looi.

In the case of Jennitigs vs. Bartels, 24 Pac. Rep.

(Wash.), 678, there was a judgment for plaintiff, and

added to it was an order that execution issue as well

against the person as the property of defendant. De-

fendant was arrested and thereafter moved to set aside

the order contained in the judgment. An appeal from

the order denying this motion was dismissed on the

ground that it was not a final order.

In the case of Cullen vs. Harris, et al. (Utah), 73

Pac. Rep., 1048, after judgment was entered in the case

the plaintiff made a motion to correct certain alleged

errors in the finding and judgment. The court denied

the motion and an appeal was prosecuted from the order

denying said motion.
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The Supreme Court of Utah held that said order was

not appealable, saying:

"The proceeding to correct had reference to the

regularity of the judgment. The order denying the

motion was an order confirming its finality. Any
errors committed by the trial court in denying such

motion or want of power, if any, in making the order

appealed from, could only be reviewed upon an

appeal from the judgment."

Defendant is, by this writ of error from the order

denying these motions, attempting to prosecute an ap-

peal from a portion of the original judgment only.

This he cannot do.

It is not contemplated by the law that appeals shall

be taken piecemeal or that this Court shall be forced

to listen twice to appeals involving practically the same

questions, or a party compelled to undergo more than

once the expense incident to defending an appeal.

"The law intends that there shall be but one ap-

peal and that that appeal shall be taken only when
all the matters in litigation shall have been deter-

mined. The plain object of this limitation is to save

the litigants the delay and expense of more than

one appeal and to save the Appellate Courts the ne-

cessity of hearing two or more appeals when all the

matters might have been heard upon one."

Maas vs. Lotistorf, i66 Fed., 43, and cases cited.

In this regard the case of Farmers' Bank of Weston
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VS. Key (Ore.), 54 Pac, 306, is much in point. That

was an action to recover upon a promissory note. Cer-

tain shares of the capital stock of the plaintifif owned

by the defendants were attached. This attachment was

dissolved on motion of the defendants. The plaintiff

moved to vacate such order, and for a judgment by de-

fault and for an order for the sale of the attached prop-

erty. The court overruled the motion to vacate and so

much of the motion for default as prayed for an order

for the sale of the attached property, but in other re-

spects the latter motion was allowed and the judgment

entered. The plaintiff appealed and in its appeal spe-

cifically stated that it especially appealed from the order

of the court releasing the lien of attachment and the

order of the court refusing to grant the motion to sell

the property attached.

The Supreme Court of Oregon held that such an ap-

peal was not maintainable, first because the order dis-

solving the attachment w^as not an appealable order,

and secondly, because

"the remaining portion of the notice is an attempt

to appeal from a portion only of the entire judg-

ment at law—a proceeding unauthorized by our

statute. The judgment rendered by the Circuit

Court in favor of the plaintifif is an entirety and the

plaintiff cannot sever it, leaving the portion favor-

able to itself in force in the Circuit Court and ap-

peal from the remainder. The statute does not au-

thorize the review by the Appellate Court of such
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a judgment by piecemeal. The appeal must bring

up the whole judgment in order to give the court

jurisdiction over any part of it. On such an appeal

the court may reverse, modify or affirm the judg-

ment appealed from in the respect mentioned in the

notice, and may also review any intermediate order

involving the merits and necessarily affecting the

judgment . . . l^he proper practice in the case

at bar would have been for the plaintiff to have ap-

pealed from the whole of the final judgment of the

court below, assigning as error the intermediate

order dissolving the attachment and the refusal of

the court to order a sale of the attached property in

the judgment, and any other alleged error upon

which it expected to rely on such an appeal. But

it cannot give this court jurisdiction to review that

portion adverse to it without appealing from the

whole judgment ..."

The appeal was ordered dismissed.

(2) That portion of the order denying the motion

to discharge defendant from arrest is not appealable

in that defendant had made a prior motion to vacate

the writ of arrest and upon its denial had taken no

appeal. The matter was therefore res adjudicata.

Assuming that an order denying a motion to dis-

charge a debtor from civil arrest possesses that ele-

ment of finality which would render it appealable, the

defendant herein is foreclosed of any right to make

the motion in this case for his discharge by reason of

the fact that he had made a prior motion to vacate the



writ of arrest in August, 1910, which was decided in

September, 1910, and from which he took no appeal.

The matter was therefore res adjudicata when he made

the motion in January, 191 1, conceding that it was

possible for him to make such motion after judgment

if he deemed he was wrongfully in custody.

But there is no provision in the Alaska code per-

mitting any such motion to be made after judgment.

Such a motion is expressly limited to a period before

judgment in order to give the Court any jurisdiction to

entertain it.

"A defendant arrested may, at any time before

judgment, apply on motion to the Court or judge

thereof in which an action is pending upon notice

to the plaintiff to vacate the writ of arrest."

Part IV, Ch. 12, Sec. 121, Carter s Code.

See

Roulhac vs. Brown, 87 N. C, i

;

Wings et al. vs. Hooper et aL, 4 S. E., 463.

In the former case the Supreme Court of North

Carolina say:

"The motion to discharge the defendant from

custody was in effect a motion to vacate the order

of arrest, which is the only means provided by

which a defendant under arrest under such cir-

cumstances can obtain his deliverance, and that

motion, as his honor correctly held, can only be

made before judgment (C. P. P., 174)
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"The motion to discharge the defendant from

custody being in effect the same as the motion to

vacate the order of arrest, the defendant was con-

cluded from renewing that motion even if it had

been made before judgment. The decision upon

the first motion was made by a court of compe-

tent jurisdiction upon a substantial right which

was reviewable by appeal, but no appeal was taken

and must therefore govern this case as res adjiidi-

cata.

The Statute of North Carolina is practically that of

Alaska as to the time within which the motion may

be made and the facts of the case quoted from are

substantially the same as those in the case at bar.

We submit that the remedy of the defendant was a

writ of error from the judgment itself upon which

the validity of the paragraphs complained of could

be considered; and that whatever right of appeal

might have existed from the order denying the mo-

tion to discharge had been lost by defendant's failure

to prosecute an appeal from the decision on the prior

motion.

In this regard, we do not admit, however, that the

Court below had any power to entertain a motion to

discharge the defendant after judgment. The remedy

of the defendant, if he deemed himself unlawfully in

custody, was to be found in some other method of

procedure.
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THE MERITS.

Counsel in the first two points of their brief main-

tain that as no issues of fraud were raised by the com-

plaint or submitted to the jury, and no finding of

fraud made by either the Court or jury, the judg-

ment to the extent of the portion reciting the pro-

visional arrest of the defendant and that execution

issue against his person in default of satisfaction out

of his property, was void and no execution could

issue thereon.

These two points are so inter-related that we shall

consider them together.

The several provisions of the Alaskan Code relative

to granting a writ of arrest permits the same to be

granted upon affidavit and that the facts shall be

found by the Court. It is not contemplated that ques-

tions of fact, arising in such a matter, shall be tried

by a jury. The writ of arrest is to be issued within

the ''discretion of the Court or Judge thereof" upon

the filing of the affidavit specified and the statutory

undertaking (Section loo).

It was therefore competent for the Court to pass

upon the question whether or not the defendant was

about to remove from the District of Alaska to some

point unknown to the plaintiff with intent to defraud

his creditors, especially the plaintiff, and whether or

not he had disposed of all of his property in the Dis-
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trict with intent to defraud his creditors, especially

the plaintiff.

See

Pasour vs. Lineberger, 90 N. C, 159,

where the Supreme Court of North Carolina say:

"The several provisions of the Code in respect

to granting warrants of attachment, and like ap-

plications for ancillary remedies and motions to

dismiss or vacate the same, allow that the same

be granted, discharged or vacated upon affidavits

and other proper evidence, and that the facts be

found by the Court. It is not contemplated that

questions of fact arising in such matters shall be

tried by a jury. In such proceedings, however,

the Court may for its better information and satis-

faction frame and submit issues to a jury, and per-

haps there are cases in which it ought to do so;

but in ordinary cases it is not bound to do so, if,

indeed, it is in any."

See also,

Wings et al. vs. Hooper et al., 3 S. E., 463.

It is admitted by the Supreme Court of California

in the case of Davis vs. Robinson, 10 Cal., 411, prin-

cipally relied upon by plaintiff in error, that the

Court may pass upon the question of fraud in the

first instance, that is so far as "it may be necessary to

authorize the arrest pending the action."

But that to justify execution an issue must be framed
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and be determined like issues of fact raised upon the

pleadings.

In that case issues were framed by counter affidavits

of the defendant but were not submitted to a jury.

Admitting argumentatively that the contention of de-

fendant is correct and that the issue of fraud must be

submitted to a jury, we contend that the case at bar

would not come within the rule. Upon the filing of

the complaint and affidavit in this case, the writ of

arrest was placed in the hands of the marshal, who

arrested the defendant and returned him to Fairbanks

and the defendant thereupon furnished a bail bond

and was released on June 25th, 1910 (Tr., 7, 16), said

bail being maintained until January i6th, 191 1, when

he was surrendered into custody (Tr., 7).

Whatever privilege or right the defendant might

have had to contest the allegations of the affidavit of

the plaintifif and to raise an issue of fraud to be

(according to the contention of counsel) thereafter

submitted to a jury, was waived by his appearance,

which was an admission of the fact that he was about

to leave the country with intent to defraud his credit-

ors, especially the plaintifif, and had disposed of all of

his property in the District of Alaska with such intent

to defraud his said creditors, including the plaintifif.

3 Cyr., 950;

Houston vs. Sedgwick, 32 Atl., 12;

Steivart Y%. Howard, 15 Barb. (N. Y.), 127;
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Lewis vs. Brackenridge, i Blackf. (Ind.), 112;

Maxwell vs. Deans, 46 Mich., 35, 8 N. W., 561

;

Smith vs. Maddison, 7th Ohio, 236;

Norton vs. Danvers, 7 T. P. R., 375;

Spencer vs. Newton, 6 A. & E., i N. & P., 823

;

D'Argent vs. Fivant, i East, 330;

Jones vs. Price, i East, 81.

How, then, was a question of the truth or falsity of

these statements of fraudulent intent to be presented

as an issue to the jury and found upon, when the de-

fendant does not controvert the same, but submits to

the process of the Court, thereby admitting all these

statements to be true?

When the defendant gave bail it was to the efifect

that he "shall at all times render himself amenable

" to the process of the Court during the pendency of

" the action and to such as may be issued to enforce

^^ the judgment therein . .
." (Sec. 102, ch. 12,

Part IV).

Judgment in the action was rendered and entered

on January 9th, 191 1, and a stay of execution granted

until January i6th, about which time his bail surren-

dered the defendant into custody (Tr., 7-30).

Under the provisions of the Alaskan Code here-

inafter cited, execution would issue as of course against

the person of the defendant, upon the entry of the

judgment.

In this respect the law of Alaska is entirely differ-
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ent from that controlling in the cases cited by counsel,

which arc all California cases.

Chapter 31, Part IV, of Carters Annotated Code,

concerns the enforcement of judgments, and it is pro-

vided by section 269 of said chapter as follows:

"Execution against the person. If the action be

one in which the defendant might have been ar-

rested as provided by Section Ninety-nine, an ex-

ecution against the person of the judgment debtor

may be issued after the return of the execution

against his property unsatisfied in whole or in part,

as follows: . . .

"Third:—When the defendant has been provis-

ionally arrested in the action or an order has been

made allowing such arrest and in either case the

order has not been vacated, such execution may
issue of course.

"Fourth:—When execution is issued against the

person of the defendant by leave of the Court, it

shall be applied for and allowed in the manner

provided in Section One Hundred for allowing a

writ of arrest, except that the undertaking need

not be for an amount exceeding the judgment . .
."

There is no such provision in California.

The law in this respect is similar to that of Oregon,

and in this regard the cases of

Banning vs. Roy, 82 Pac. Rep., 709;

Norman vs. Manciette, i Sawy., 484;

U. S. vs. Grisivold, 11 SawT., 807,

are in point.
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The case first cited was an action on a bail bond

and is curiously in point on the motion to amend the

judgment, although the contention there made was

that no execution could issue against the person of

the judgment debtor because of the absence from the

judgment of any reference to the writ of arrest or

warrant, or of any provision that such writ might be

enforced by execution.

Says the Oregon Supreme Court:

"The question thus presented is whether under

our statute, to justify an arrest and imprisonment

of a defendant in a civil action, where he has been

provisionally arrested and discharged on bail, it

is necessary that the judgment should show the

issuance of the writ or an order therefor, or direct

an execution against the person. Section 218,

B. & C. Comp., provides that if the action is one

in which the defendant might have been arrested

as provided in section 260, an execution against

the person may issue on the judgment therein after

the return of an execution against his property un-

satisfied in whole or in part (i) . . . and

(3) 'when the defendant has been provisionally

arrested in the action, or an order has been made
allowing such arrest, and in either case the order

has not been vacated.' In the first and third the

execution issues as a matter of course . . .

This section 218 is the only law providing when
and under what circumstances an execution may
issue against the person of a defendant in a civil

action and it does not require or contemplate that
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the judgment shall contain any reference to the

matter. If the action is in fact one in which the

defendant might have been arrested and the other

conditions provided by section 218 exist, it is suf-

ficient to entitle the plaintiff to an execution against

his person without any order to that effect in the

judgment. . . . Unless the statute otherwise

provides a judgment is limited to the relief sought

by the pleadings . . . and it need not specify

the kind or character of the execution which may
be issued for its enforcement. . . . When the

judgment is rendered the law, and not the Court,

determines that question. There are two kinds of

executions on judgments for the recovery of money
in this State—one against the property and the

other against the person. . . . An execution

against the property can only issue in certain enu-

merated cases, and under certain particular cir-

cumstances . . . One of these is that it may
be issued when the defendant has been provision-

ally arrested or an order has been made authoriz-

ing his arrest and is still in force and the execution

against his property has been returned unsatisfied,

in whole or in part."

It would appear therefore that these two provis-

ions in the judgment complained of were simply su-

perfluous, the same following as a matter of course

from the judgment itself where the defendant had

been provisionally arrested and had not been dis-

charged.
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"A judgment is not vitiated by the addition to

it of merely superfluous provisions or directions

or of matters which follow as the legal conse-

quences of the judgment, whether or not they are

incorporated in it."

23 Cyc, 795

;

Cleveland Orphan Institution et al. vs. Helm
et al. (Ky.), 74 S. W., 274;

Thorn et al. vs. Tyler, 3 Blackf. (Ind.), 504;

French et al. vs. Olive et al. (Tex.), 3 S. W.,

568;

Conlin vs. Lamont Iron Co. (Mich.), 74 N.

W., 1004;

Barthrop vs. Tucker (Wash.), 70 Pac, 120;

Lancaster vs. Inhabitants of Richmond (Me.),

22 Atl., 393.

The error of the Court therefore in refusing to

strike the same from the judgment was harmless, no

prejudice resulting to the defendant therefrom.

MESNE PROCESS CONTINUES IN FORCE UNTIL FINAL

PROCESS ISSUES.

Where, as here, the defendant is surrendered by his

bail, his liability to detention upon mesne process did

not expire on the recovery of the judgment against him

in the action but until he is otherwise discharged by

the Court he must remain in custody and abide capais

satisfaciendum.

"Mesne process under which an arrest has been
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made continues in force until the award or issuance

of final process and is not terminated by final judg-

ment."

J Cyr., 989;

Norman vs. Manciette, supra;

U. S. vs. Grisivold, supra;

In re Kindling, 39 Wis., 35;

State vs. Judge, etc., 37 La. Ann., 385;

State vs. Orleans Parish, 31 Id., 799.

It will be noted that the application for a discharge

was made on the 21st day of January (Tr., 3), the

judgment having been rendered on the 9th of January

and execution stayed for five days. The application

was therefore made at the same term of court pre-

sumably as the rendition of the judgment, being

within twelve days thereafter.

There is no provision in the Alaskan Code requiring

the issuance of an execution at any specified time

other than that contained in Section 282 of Chapter

31, which provides that execution may issue at any

time within five years after the entry of the judgment,

after which time it can only be enforced in the special

manner provided by said section.

This was the law in force in Oregon at the time of

the adoption of this law for Alaska, and the cases of

Norman vs. Manciette and U. S. vs. Griswold, supra,

are very pertinent upon the question of the right of

defendant to be discharged at the time he made his

application, construing as they do analogous sections.



25

We quote at length from U. S. vs. Griswold, which,

while following the law laid down in Norman vs.

Manciette, is later in point of time.

Says Judge Deady therein:

"The Oregon Civil Code, Sees. 272, 276, gives

the plaintiff an execution against the body in all

cases where the defendant might have been arrested

before judgment, but only 'after the return of the

execution against property unsatisfied in whole or

in part,' and by Section 277 it is provided that a

person arrested on execution shall be imprisoned

until it is satisfied, or he is legally discharged. By
title 2 of chapter 28 of Mis. Laws, provision is

made for the discharge of persons confined upon

execution, upon the surrender of their property;

but it is also therein provided (Or. Laws, Sec. 21,

p. 628) that the judgment notwithstanding such

imprisonment and discharge, may be thereafter

enforced against the property of the defendant.

"At common law an execution, either against

the body or the property, might issue, of course,

within a year and a day from the entry of the

judgment. (3 Bl. Comm., 421; i Arch. Pr., 281;

Atiy. Pr. K. B., 278, 401 ; St. Westminster, 2

;

13 Ed. I., c. 45; 3 Bac. Abr., 407.)

"By the law of this State (Or. Civ. Code, Sees.

271, 292) an execution may issue, of course, at any

time within five years after the entry of judgment;

but, as has been stated, the execution against the

body cannot issue until one against the property

has been returned unsatisfied. {Id., Sec. 276.)
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From this it appears that at common law the

plaintiff might take the body of the defendant on

execution, of course, within a year and a day from

the entry of judgment, and may do so under the

law of this State within five years of such entry.

"But there is no statute of this State which pre-

scribes, directly or in effect, within what time,

after judgment, a defendant in arrest is entitled to

be discharged, unless taken upon execution issued

thereon. By the New York Code, Sec. 288, it is

provided that where the defendant is 'in actual

custody under an order of arrest,' and the plain-

tiff neglects to issue execution against the person

of the defendant for three months after the entry

of judgment, the defendant may be discharged

from custody, unless good cause to the contrary be

shown. As to what was the practice at common
law upon this point, counsel has not cited any au-

thority, and I have been inclined to the opinion

that, in the absence of any positive rule or practice

to the contrary, the defendant is not entitled to be

discharged as long as the plaintiff is entitled to

charge him in execution, which is five years from

the entry of the judgment, according to the statute

of this State, and according to the common law a

year and a day. Upon this theory of the law

counsel for the plaintiff contend that the defend-

ant cannot be discharged from this arrest for five

years from the judgment, and upon the view most

favorable to the defendant he would not be en-

titled to such discharge until the expiration of a

year from that date.

"But the law of this State having provided that
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a judgment debtor in custody upon an execution

may be finally discharged from imprisonment upon

a surrender of his property subject to execution,

and as such discharge cannot take place while the

defendant is in custody upon the arrest before judg-

ment, it may be said that the purpose and the

operation of the law providing for the discharge

of a judgment debtor upon the surrender of his

property would be hindered and denied if the

plaintiff could compel such debtor to remain in

custody upon the arrest before judgment until he

saw proper to take him on execution.

"Further, the object of the arrest before judg-

ment being merely to hold the person of the de-

fendant so that if he does not satisfy any judgment

which may be obtained against him, his body may
be taken upon an execution to enforce the same, it

may be said that if the plaintiff does not exercise

the right to take the body of the defendant in

execution within a reasonable time, the defendant

ought to have a remedy by a supersedeas and dis-

charge. And, upon further reflection, these con-

siderations have the effect to incline my mind to

the conclusion that, in the absence of any statute

directly authorizing the discharge of a defendant

in arrest, who is not charged in execution within a

certain time after judgment, the court might say

that his discharge was contemplated by the law,

and should be granted, unless the plaintiff within

what might be considered a reasonable time, under

the circumstances, should charge him in execution.

"But, upon further examination of the matter,

I find that, according to the first volume of the
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Attorney's Practice in the Court of King's Bench,

366, a work published in 1759, the rule in that

court was that if that plaintiff obtained judgment

against *a defendant prisoner' and did 'not charge

such defendant so remaining in prison, in execu-

tion of the judgment, within two terms next after

obtaining such judgment,' reckoning the term

wherein the judgment was obtained as one, the de-

fendant may obtain his discharge; citing in the

margin as authorities Carth., 469; 2 Strange, 943,

"53, 1215.

"Assuming, as I do, that this is the rule of the

common law, it applies to the case and supplies the

omission in the statutes of the State. It authorizes

the defendant's discharge in case the plaintifif

neglects to charge him in execution and prescribes

the time beyond which he is entitled to it."

This decision is peculiarly applicable to Alaska, in

that the common law is in force in the District except

as modified by the statute.

Section 218, Part I;

Section 368, Part V.

In the absence of anything in the record showing

that the action was taken at a term of court subsequent

to the entry of the judgment, it is presumed that it

was taken at the same term.

Nelson vs. Meehan, supra.

That being so, admitting that the defendant had the
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right to make the motion to discharge in other respects,

it was premature under the Oregon decisions cited.

II.

THE AFFIDAVIT FOR ARREST WAS SUFFICIENT TO WAR-

RANT THE ISSUANCE OF THE WRIT OF ARREST. BUT

IF IT WERE NOT, THE DEFENDANT APPEARING AND

GIVING BAIL WAIVED THE INSUFFICIENCY IF ANY.

Before proceeding to discuss this point we will ad-

vert briefly to the other two points made by counsel,

namely, that the filing of the amended complaint

changed the action from one at law to one at equity

and stating a new cause of action was practically an

abandonment of the first cause of action.

We do not apprehend that the Court will find much

merit in either of these contentions.

In Alaska the distinction between actions at law

and suits in equity are abolished and but one form of

civil action for the enforcement of private rights or

the redress of wrongs is permitted.

Sec. I, Part IV, Title 2, Carter's Ann. Codes.

The statute intends that the complaint shall contain

a statement of facts constituting the cause of action,

and this statement of facts is indicative of whether

the relief sought is equitable or legal in its nature ac-

cording to which the Court acts.

We confess we can not see either where the cause of



30

action is differentiated by the amended complaint or

wherein the action is changed by the filing of the

amended complaint from one at law to one in equity.

The original complaint stated the ultimate fact of

the indebtedness of the defendant to plaintiff for his

services in hauling the wood described therein and the

agreement of the defendant to pay therefor, and asks

a money judgment in a specified amount. The

amended complaint is a detailed statement of how the

indebtedness arose—containing much evidentiary mat-

ter—the ultimate fact of the indebtedness claimed be-

ing still for services rendered in hauling the wood

described and for which it is alleged the defendant

agreed to pay, the amended complaint differing from

the original complaint in that the circumstances out

of which arose the promise or agreement on the part

of the defendant to pay for such services are set forth.

But even if it might be held that the amended com-

plaint stated a new cause of action it has been decided

that

"It is no ground for rescinding an order for a

capias that plaintiff where he comes to declare

may have to rely upon a cause of action different

from that stated in the affidavit upon which the

order was obtained."

3 Cyc, 966;
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Citing

Broun vs. Chapman, 5 C. P. B. N. S., 481 ;

5 Jur. N. S., 19; 28 L. J. C. P., 6; 7 Wk. Rep.,

89; 94 E. P. C. L., 481.

To return to the question of the sufficiency of the

affidavit:

Counsel makes two points in relation to the suf-

ficiency of its allegations as to the cause of action

against defendant, and as to the allegations relative

to the disposition of the property of defendant with

intent to defraud his creditors.

As to the first point, while it may be admitted that

the affidavit is not as full as it might be, yet the sub-

stance of the affidavit must be looked to rather than

the form.

The affidavit recites the filing of the complaint, the

object of which is to recover a judgment against the

defendant for the sum sued for, which action was

based on a claim for services rendered the defendant,

and whereby the defendant became indebted to the

plaintiff in the sum of $2461.^0, which amount de-

fendant agreed to pay.

The complaint was filed on the same day as the

affidavit and presumably the Court had the former

under examination when considering the issuance of

the writ.

The statute does not require that there shall be any

allegation in the affidavit of failure to pay an in-
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debtedness sued on as claimed by counsel. The bring-

ing of the action and such allegation therein is a suf-

ficient assertion of the fact that the indebtedness is

still outstanding.

It is sufficiently averred that the debt is due when

the affidavit states that defendant was indebted to

plaintiff in trust for deponent under a deed by which

defendant had covenanted to pay "at certain times and

on certain events now past and happened."

Barnard vs. Neville, 3 Bing., 126;

10 Moore, C. P., 475; 11 E. C. L., 70.

It is sufficient where the affidavit recites that de-

fendant is in debt for money laid out and expended

and wages due to plaintiff for his services on board

the defendant's ship without an express statement that

the debt is due from defendant.

Symonds vs. Andrews, i Marsh., 317; 5 Taunt.,

751.

So far as the allegation with relation to the dis-

position of defendant's property with intent to de-

fraud his creditors is concerned, it practically follows

the language of the statute, and where such is the case

the affidavit will be held sufficient.

Hockspringer vs. Ballenberg, 16 Ohio, 304.

But assuming that the contention of counsel is cor-

rect and that the affidavit is defective in the particu-
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lars specified, it is too late for defendant to raise ob-

jections thereto after judgment.

All objections to the sufficiency of the affidavit were

waived when defendant subjected himself to the

process of the court by offering bail and pleading

to the merits.

Houston vs. Sedgwick, 32 Atl., 12;

Nemitz vs. Conrad, 29 Pac, 549;

Lewis vs. Breckinbridge, i Blackf., Ind., 112;

Maxwell vs. Deans, 8 N. W., 561

;

Smith vs. Madderson, 78 Ohio, 236;

Norton vs. Danvers, 7 T. P. R., 375 (Eng.)
;

Spencer vs. Newton, 6 A. & E., i ; N. & P.,

823 (Eng.);

D'Argent vs. Vivant, i East., 330;

Jones vs. Price, i East, 81;

Showman vs. Whalley, 6 Taunt., 185.

The case of Houston vs. Sedgwick, 32 Atl., 12, is a

strong one on the eflfect of bail as waiving all defects

in the affidavit for arrest even where the affidavit is

wanting in a material requirement of the statute.

It reviews the English cases and holds that the affi-

davit being a part of the process which brings a de-

fendant into court, any objections thereto must be

talvcn by the defendant in the first instance and before

he has given bail or made his appearance.

In that case the affidavit was wanting in a material
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allegation, and in holding as above stated the Court

say:

**.
. . The practice of the Court of King's

Bench in England, as stated by Mr. Tidd, in re-

gard to affidavits required to hold to bail in a

civil action, is as follows: 'If there be no affidavit,

or if the affidavit be defective, or not duly filed,

or if the sum sworn to be not indorsed, the court

will discharge the defendant upon common bail.'

And then he adds: 'But, if the affidavit be mere-

ly informal, the defendant cannot object to it,

after he has voluntarily given a bail bond, put in

or perfected bail above, taken the declaration out

of the office, pleaded to the action, or let judg-

ment go by default.' i Tidd, Prai., 164. But,

notwithstanding he refers to no less than lO ad-

judged cases in support of this general proposition,

I have not found that any one of them sustains the

latter portion of it, or the qualification of it, on

which the counsel for the defendant in this case

relies,—that it is only where the affidavit is in-

formal or defective, and not where it is wholly

wanting, as in this case, that the defendant can

object to it after he has voluntarily given bail

bond, put in or perfected bail above, taken the

declaration out of the office, pleaded to the action,

or let judgment go by default. On the contrary

we find in the case of Norton vs. Danvers, 7 Term
R., 375, that at that term of the Court of King's

Bench many applications were made to discharge

defendants out of custody on filing common bail

who had been arrested since the passing of a
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recent act of Parliament for restraining for a limit-

ed time payments in cash by the Bank of England,

which enacted that no person should be holden to

bail unless the affidavit made for that purpose

should contain not only everything required by the

statute 12 Geo. I., c. 29, but also state that no ofifer

has been made to pay the sum of money sworn to

in notes of the said bank; this act not having been

adverted to, and this requirement of it having been

omitted in filing the affidavits before referred to in

the many applications. It being a question of

great importance, the Court did not decide it at

first, but on a subsequent day in the term they

thought themselves bound by the positive words

of the act, and made most of the rules absolute

for discharging the defendants out of custody,

or for setting aside the bail bonds, but with costs.

The contention of counsel against the rule in the

case of Norton vs. Danvers was that the defend-

ant had waived all objections to the bail bond

—

First, because he had not objected in the last term;

and secondly, because he had voluntarily given the

bail bond,—the fact being that on receiving in-

formation that a writ had been taken out against

him on the 27th of June last he gave the bail bond.

The counsel for the rule contended: First, that

the defendant had not waived his right to take

advantage of the objection, either on account of

the time that had elapsed since the bail bond was

given, it having been given only a few days be-

fore the end of the last term, or on account of his

having voluntarily given the bail bond, that hav-

ing been given merely to prevent the arrest; sec-



36

ondly, that this was a defect in the proceedings

themselves, which the defendant could not waive,

and not simply an irregularity in the mode or time

of proceeding. Lord Kenyon, C. J.: 'If any error

appeared on the proceedings of the court, I admit

that the defendant could not waive without giv-

ing a release of error; and it has been doubted

how far an error in law can be confessed. But

the affidavit to hold to bail is only process to

bring the party in, and, if he choose to waive any

objection to that, he may do it; and in this case

I think he has waived taking advantage of this

objection. If, indeed, the defendant had been

actually under arrest at the time, his consent to

give a bail bond would not have been binding on

him, because it might be considered as given

under duress; but here he voluntarily gave this

bail bond, and on that ground only my opinion

is founded. Per Curiam. Rule discharged.'

But in this case the application of the defendant

to be discharged on common bail was not refused

by the Court on the ground of a mere informality

in the affidavit to hold to bail, nor was it predi-

cated on any mere informality in it, but upon the

ground distinctly recognized and ruled by the

Court in the decision of it that the affidavit to hold

to bail is only process to bring the party in; and,

if he choose to waive any objection to that, he may
do it, for that is the broad and general principle

ruled in the case by the Court, although in that

particular case they discharged the rule on the

ground only that defendant had voluntarily given

the bail bond without waiting for arrest. From
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note a, appended by the reporters to this case

(page 376), it appears that length of time was

afterwards holden in Fenwick vs. Hunt to be no

waiver of the objection. But in a subsequent case

(Levy vs. Daponte), it was ruled that the de-

fendant could not take advantage of the ob-

jection after he had pleaded. But the broad

principle announced in the case of Norton vs. But-

ler was afterwards on further consideration ap-

proved and affirmed by the same Court in the case

of D'Argent vs. Vivant, i East., 330, upon a rule

to show cause why the bail bond given to the

sheriff by the defendant in the case should not be

delivered up to be canceled, and an exoneretur

entered on the bail piece, on the defendants filing

common bail; which rule was obtained on the

ground of a defect in the affidavit made to hold

the defendant to bail, the same having been made
by the plaintifif without giving herself any addi-

tion, but only describing herself by the place of

her abode. The facts were that the defendant,

having been arrested by process returnable the

first return of the term, grounded upon this affida-

vit, put in bail on the 27th of January, and made
this application on the next day but one, the 29th.

After Jervis had been heard in support of the

rule, who relied on Jarrett vs. Dillon, i East., 18,

and Barrow against the rule, who cited Jones vs.

Price, Id., 81, the Court took time to consider the

cases, with a view to settle the practice in future;

and now Lord Kenyon, C. J., delivered their

opinion. After stating the rule and the facts above

mentioned, he proceeded as follows: 'That the
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affidavit is defective for want of such addition can

not be disputed. The rule of court of Mich., 15,

Car., 2, expressly requires "that the true place of

abode and true addition of every person who shall

make affidavit in court here shall be inserted in

such affidavit." Several instances have lately oc-

curred where defendants have been discharged on

filing common bail, because the affidavit to hold to

bail was defective in not stating the addition of the

party making such affidavit, as required by this

rule of court. And in the case of Jarrett vs. Dillon

in this court in the last term (i East., 18), the

Court, on argument by counsel, made a rule abso-

lute for entering a common appearance for the

defendant on a like defect in the affidavit to hold

to bail. But it has been contended in the present

case that, admitting the affidavit to hold to bail to

be defective, yet the Court ought not now to inter-

pose, the application having been made too late,

being the day after the defendant had put in bail;

that this objection is to be considered in the nature

of an objection to process, which the defendant

may make before putting in bail or entering an

appearance; but that by putting in bail a de-

fendant waives every objection to the process.

In the case, which has already been alluded to, of

Jarrett vs. Dillon, in the last term, one objection

made by the plaintifTf against the rule was that it

was not competent to the defendant to make any ob-

jection to any proceeding in the cause till he had ap-

peared in court by putting in good bail; but the

court, notwithstanding that objection, made the rule

absolute, thereby clearly describing that this was
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to be considered as an objection to process which

may be taken by a defendant before he has appeared

or put in bail.' And then, after reciting and reaf-

firming the ruling of the court in the case of Nor-

ton vs. Danvers, he refers to the case of Chapman
vs. Snow (then recently decided in the Court of

Common Pleas), i Bos. & P., 132, in which the de-

fendant had been arrested on the 5th day of August,

and had put in and perfected bail above, and a plea

had been demanded, and on the i8th of November
a rule was obtained to show cause why an exonere-

tur should not be entered on the bail piece, and a

common appearance allowed, on the ground of an

omission in the affidavit to hold to bail in not deny-

ing an offer to pay in notes of the bank. On show-

ing cause it was alleged that the defendant had
waived any irregularity in the affidavit—first, by

putting in bail above; and, secondly, by delaying to

apply to the court till the i8th of November, twelve

days after the commencement of the term, it was
answered on the part of the defendant that it was

impossible for him to make this application till he

was regularly in court, which he was not until he

had put in and perfected bail. Mr. Justice Heath
and Mr. Justice Rooke, who were the only judges in

court when cause was showed against the rule, held

that the defendant had waived the irregularity, and

discharged the rule. On the next day, Lord Chief

Justice Eyre said: 'My brothers have mentioned

to me a rule for entering an exoneretur on the bail

piece, and allowing a common appearance, which
was yesterday discharged, and, I think properly dis-

charged. The defendant is not now in custody. He
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has put in hail, and is therefore too late to make
this application. If he were to be allowed to move
now, I do not see why he t?iight not he set at liberty

to move after proceedings commenced against the

bail. Perhaps the plaintiff has proceeded against

them, and is very near judgment. For anything I

know, he may have got judgment. JVhere, then, is

the court to stop? Here the process is bad. The
party does not come in the first instance, but does a

voluntary act by perfecting special bail. The cause

goes on, with a total disregard to what is passed.

The bail to the sheriff we discharged, and the whole

of that proceeding is gone. Shall the defendant

now be allowed to apply to us to discharge the

special bail, and introduce common bail in their

place? I think he should not be heard.'********
^'This well considered case of D'Argent vs. Vi-

vant, I East, 330, settled, and ought to have settled,

the principle of law and practice in such cases in

the courts of England, that an affidavit prescribed

by act to hold a defendant to bail in a civil action

IS a part of the process to bring him into court, and
any objection to it on the ground of defect, defi-

ciency, or irregularity in it, may be and must be

taken advantage of by the defendant in the first in-

stance, and before he has given bail or entered ap-

pearance; and, if he fails to do so, he must be con-

sidered to have waived his objection to it, and
neither he nor his bail can afterwards avail himself

of the objection. And at a much later day in Eng-

land the same principle has been ruled in the court
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of King's Bench, that bail sued on the bail bond

cannot traverse the arrest, and Parks, J., said the

question whether or not this security was valid when

given, is not touched by the matter subsequent, al-

though that might have been a ground for moving

to set the bond aside. The allegation of an arrest

was not traversable by the bail."

We quote this case at length as we deem it of im-

portance in view of the fact that there is no statute or

rule of practice in Alaska that would be controlling

in the case at bar, and the opinion therein reviewing

and adopting the English decisions being so thor-

oughly considered, may well be adopted as the true rule

to be applied in this case.

The defendant was served with the summons, com-

plaint and writ of arrest on June i8th, 1910. While

the record does not show when he answered to the com-

plaint, it is presumed that he did so within the time

required by law, namely, thirty days from the date of

the service, which would be some time late in July.

No application for a discharge was made until Au-

gust 23, 1910 (Tr., 17), long after the case was at issue.

The defendant therefore brought himself well within

the rule laid down in said case and formulated in 3

Cyc, 950:

"By voluntarily putting in special bail or plead-

ing to the merits or doing any other act which
adopts the process under which he was arrested, de-

fendant waives all objections to the sufficiency and
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form of the affidavit to hold to bail, unless it is so

defective as to be absolutely void."

We submit, in conclusion, that this Court should dis-

miss the appeal

—

1. Because it is not from a final judgment or order,

and,

2. If the portion denying the motion to discharge

be deemed final, the matter involved in the motion in

that regard was res adjudicata.

In lieu of dismissing the appeal the Court should

maintain the judgment of the court below in that

—

1. The motion to amend the judgment was properly

denied, and if not, the error was harmless, as the state-

ments complained of in the judgment follow as a mat-

ter of law from the judgment itself.

2. The motion to discharge being after judgment,

the Court rightfully denied it, having no jurisdiction

to entertain such motion at that time.

JOHN L. McGINN,
Attorney for Defendant in Error.

METSON, DREW & MACKENZIE
AND E. H. RYAN,

Of Counsel.
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I.

The learned counsel for defendant in error have

moved a dismissal of the writ of error upon the

ground that the two orders to review which the writ

is directed are not final orders or judgments.

Section 504, page 252, Carter's Annotated Code

of Alaska, provides:

"Section 504. Appeals and writs of error
may be taken and prosecuted from the final

jrDGMEXTS of the district court for the district

of Alaska, * * * direct to tlie Supreme
Court * * * in the following cases, * * *;

and that in all other cases where the amount in-

volved or the value of the subject matter ex-



coods $500 tho * * * Circuit Court of Ap-
peals * * * shall have jurisdiction to re-

view hy writ of error or appeal the final judg-
ments, ORDERS, of the District Court."

Therefore, it seems clear that this Court is ex-

pressly given appellate jurisdiction of two classes of

judicial rulings made by the District Court of

Alaska: First: the ''final judgments'' of that

Court; and Second: Orders of the District Court

of Alaska; and that every order of that Court

" where the amount involved or the value of the

" subject-matter exceeds $500" this Court has juris-

diction to review on Avrit of error or appeal. This

it would seem was clearly intended by allowing

appeals and writs of error direct to the Supreme

Court "from the final judgments", * * * "and

in all other cases * * *" to the Circuit Court of

Appeals, from final judgments axd orders, where

the amount exceeds $500.

The argimient of the learned counsel as to the

quality and effect of the preliminary arrest is that

such proceedings are absolutely independent of the

remainder of the proceedings ; so much so, they con-

tend, that there was no necessity for either issue of

fraud, trial, verdict, finding or even judgment of

fraud; and, upon that argument, we contend that

as far as such an order could be, the order denying

the motion of plaintiff in error to discharge him

from that arrest was a final order, and clearly em-

braced in the ''orders" which Section 504 expressly

makes reviewable bv this Court.



Again, the word "orders" follows after the words

** final judgments", and also after a comma, thus

making it certain that orders made after final judg-

ment (however it might be as to orders before) are

reviewable in this Court on writ of error.

In the case of Tornajises v. MeUing, 106 Fed. 775,

783, 784, tins Court by Judge Ross said:

'*It is said by counsel for the respondent Mc-
Kenzie that the action of Judge Noyes in re-

fusing to allow the appeals petitioned for, and
in refusing to settle an}^ bill of exceptions, was
based upon the opinion that no appeal is al-

lowed by law from the orders made by him ; and
it is here so contended. Provision is made by
section 504 of the Alaska Code for the taking
and prosecution of an appeal from the final

judgment of the district court for the district

of Alaska, or any division thereof, direct to the

supreme court of the United States in certain

cases, within which the present cases do not
come, and it is then provided Uhat in all other
cases, where the amount involved or the value of

the subject matter exceeds the sum of five thou-

sand dollars, the United States circuit court of

appeals for the ninth circuit shall have juris-

diction to review upon writ of error or appeal
the final judgment (and) orders of the district

court.' And section 507 of the same Code de-

clares that 'an appeal may be fallen to the cir-

cuit court of appeals from any interlocutory or-

der granting or dissolving an injunction, re-

fusing to grant or dissolve an injuction made
or rendered in any cause pending before the

district court within sixty days after the entry
of such interlocTitory order. The proceedings
in other respects in the district court in the
cause in which such interlocutory order was
made shall not be stayed during the ])endency



of such ai)i)eal, unless otherwise ordered by the

district court.'

"Leaving out of consideration the last-quoted*

section, which in express terms authorizes an
appeal from an order granting an injunction,

and without considering the right of the defend-
ants to the suits in question to thus have re-

viewed the orders enjoining them from working
the mining claims involved in them, and as a
necessary incident the right of the court to ap-
point a receiver of the property claimed by
them, we think ive may safelv rest the jurisdic-

tion of this court to review those orders upon
section 504 of the Alaska Code, above referred
to.''

Therefore, the two orders to review which the

writ of error issued, are certainly reviewable here,

as final orders after judgment (both being made

after judgment; Tr. p. 33), or, simply as ''orders"

of the District Court under Section 504.

II.

Counsel for the defendant in error quote (p. 17

Brief) from Pasoiir v. Lineherger, 90 jSF. C. 157, as

against our position that issues of fraud must be

tried and found upon by verdict or by the Court,

before any judgment for execution against the per-

son can be allowed, and also Roulhac v. Broicn, 87

N. C. 1 (p. 14 Brief), that the order for discharge

from arrest could only be made before judgment.

In our brief we cited Ledford v. Emerson, 143

N. C. 527 (55 S. E. 969, 10 L. R. A. N. S. 362), and



requested your Honor's attention to that case, be-

cause it approved and quoted from the decision of

Justice Field in Davis v. Robinson, 10 Cal. 411 and

Patjnc V. Elliott, 54 Cal. 339 (35 Am. Rep. 80), in

which Judge Ross of this Court concurred.

Among other things and after quoting with strong

approval Davis v. Rohinson, 10 Cal. 411, the Su-

preme Court of North Carolina said:

''The constitutional right of trial b.y jury
shields the defendant from arrest under an exe-

cution against his person, unless, in aetions of
deht, an issue of fraud lias been found against

him, and a judgment entered in conformity
theremth. We so hold, and must refuse to fol-

low Patton V. Gash, 99 N. C. 280, 6 S. E. 193,

if in conflict with our views, or any expressions

to the contrary, if there are such, in prior cases.

If this right of trial by jur}^ exists where his

property, however small its value may be, is

involved, with much greater reason is it guar-
anteed where the liberty of the citizen is im-
periled. The provision of Revisal 1905, sec.

735, does not bear on the case, as it applies only

to an issue, so called, which is raised by a denial

of the facts stated in the affidavit, upon Avhich

the order of arrest is based, and which is an-

cillary to the principal cause of action. In such

a case the defendant may demand a jury trial;

but, where the issue of fraud is raised hy the

pleadings, the plaintiff must take the burden,

and he must establish the fact of fraud before

he can be entitled to an execution against the

person of the defendant. We conclude this

branch of the case with the language of Chief
Justice Pearson in Claffin v. Underwood, 75 N.
C. 486: 'We concur with his Honor in the con-

clusion that the defendant could not lawfully



be arrested and iiHi)i"isoned under a writ of

capias ad satisfaciendum, tor the reason that

the issue of fraud had not been tried. By the

Constitution no person can be imprisoned for

debt except in cases of fraud. No case of fraud
had been proved against the petitioner.' We
also refer to Merritt v. Wilcox, 52 Cal. 238,

and Payne v. Elliott, 54 Cal. 339, 35 Am. Rep.
80, where the subject is discussed, and the con-

clusion we have reached is fullv vindicated."

III.

The learned counsel contend that w^e tvaived all

objections as to the sufficiency of the affidavit for

the preliminary arrest and all questions relating to

the arrest itself, by appearing in the action and giv-

ing hail; and they quote (pages 41-42 of tlieir Brief)

3 Cyc, 950, to the effect contended by them in all

cases except where the affidavit "is so defective as

to be absolutely void'\

That is our contention here—the affidavit is "so

defective as to be absolutely void".

Ex parte Fu Kumoto, 120 Cal. 316, 321;

In re Vinich, 86 Cal. 70;

McGilvary v. Morehead, 2 Cal. 607

;

Peterson v. NcsUtt, 11 Cal. App. 370, 372;

5 Encyclopedia Lair d; Proc, p. 950;

Hauss v. Koliler, 25 Kas. 640.

The rule counsel contend for never applied where

the hail was discharged or where they had surren-



dered the defendant (Tr. p. 31), as is the case here;

and he was actually in custody when both motions

were made and denied by the Court.

8 Encyclopedia Law cO Proc, p. Gil.

IV.

In our Opening Brief (p. 22) we contended that

the defendant in error having filed an amended com-

plaint (Tr. pp. 23-27) after the arrest and having

taken no proceedings for arrest of plaintiff in error

thereafter, that such amended complaint stating, as

it did, an absolutely new cause of action (and an

equitable one at that), constituted an absolute aban-

donment of the original preliminary proceedings of

arrest.

The original comj)laint and cause of action upon

which the arrest was had, expressly alleged that

Mitchell had agreed to pay Porter $4.50 per cord

for hauling 547 cords of wood, and that Mitchell

was by reason of such services indebted to Porter

$2,461.50.

The amended complaint (Tr. pp. 23-27) alleges

that Porter entered into a contract with certain co-

partners (Mitchell not being connected with such

partnership) to haul 1000 cords of wood for such

copartnership (not for Mitchell) and that said co-

partnership (not Mitchell) was indebted to Porter

for $2,461.50.



The Court later, in its judgment, found such claim

for $2,461.50 excessive, and (u-dovod judc^nont for

$1,800 only (Tr. pp. 28-29).

Thus showing how false was the original com-

plaint and also the affidavit and proceedings for ar-

rest; and demonstrating, it seems to vis, that in law

all proceedings for arrest of Mitchell were aban-

doned by the filing of the aw ended complaint and

the failure to take any proceedings on the amended

complaint to arrest or hold Mitchell to bail.

We submit, these proceedings after the arrest con-

stitute in law an abandonment of the original ar-

rest, and Mitchell could not be longer held there-

under.

Counsel for defendant in error say that the dis-

tinction between actions at law and in equity is

abolished by the Alaska Code ; but, the Alaska Code,

Section 99, and subdivision ** First" of Section 100,

allow an arrest only in a "Civil action at laiv".

It is elementar}^ law in relation to "arrest and

bail" in civil actions, that no arrest has ever been

allowed in an equitable action.

V.

The practice of the California Courts as stated in

the cases of Davis v. Robinson, 10 Cal. 411 and

Payne v. Elliott, 54 Cal. 339, so highly commended

by the Supreme Court of North Carolina, is the



only practice in matters of arrest and ])ail consistent

with constitutional provisions prohibiting imjjrison-

ment for debt and the Federal Constitution en-

titling all to due process of law; and unless it be

lield that there must be a finding by Court or jury

that there was fraud before a judgment can direct

an execution against the person or a person be im-

prisoned in an action of debt or to compel pajanent

of the debt, then the constitutional prohibition

against imprisonment for debt and the right to due

process of law are meaningless.

It is respectfully again submitted, that the relief

asked by the plaintiff in error from this Court (as

stated in his Opening Brief) should be granted.

Dated, San Francisco,

November 15, 1911.

Charles J. Heggerty,

Attorney for Plaintiff in Error.
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BRIEF IN REPLY FOR DEFENDANT IN ERROR.

I.

The argument of counsel for plaintiff in error rela-

tive to the construction to be placed on section 504,

chapter 51, of Carter's Annotated Code, is more in-

genious than logical. It fails to take into considera-

tion sections 506 and 507 of said chapter, which serve

to considerably illuminate the latter part of section 504.

Section 506 provides when an appeal may be taken:

^*No appeal or writ of error by which any final

order or judgment may be reviewed under the

provisions of this Act shall be taken or sued out



except within one year after the entry of the order

or judgment sought to be reviewed."

While section 507 specifies the instances wherein

an appeal will lie from an interlocutory order, namely,

within 60 days after the granting of such order and

limits the appeal to interlocutory orders granting or

dissolving or refusing to grant or dissolve an injunc-

tion.

Now as to these other orders that counsel refer to,

orders in cases where the amount involved exceeds

$500, and which do not need to be final orders ac-

cording to his contention, under what period of time

are they to be classified so far as a right of appeal is

concerned?

It hardly seems worth arguing to the Court that

Congress meant not alone final judgments but final

orders when it enacted section 504, in line with the

general law that appeals are maintainable only from

final decrees, orders or judgments, unless distinctly

otherwise provided for, and in order to prevent as

we have shown in our opening brief the hearing of

a case by piecemeal in the Appellate Court.

This is the construction given to that section by this

Court in the very case cited by counsel in his brief,

Tornanses vs. Melsing, 106 Fed., JJ^^ where the Court

interpolates the word ^*and" between the words ''judg-

ment" and ''order" (p. 784), and bases its decision in

that case upon the fact that the order therein ap-

pealed from was a final order.



Says the Court:

"We have no hesitation in holding that an order

by which a placer mining claim whose proper

preservation in no respect requires it, is taken from
one who is in the actual possession thereof and

turned over to a receiver with instructions to ex-

tract from it its only value, is in effect a final de-

cree, and appealable as such, for its entire value

may be thus destroyed by improper working or ex-

travagant management or by the extraction of all

its mineral, while he from whom it is taken, and

who asserts a right to it, may prefer to work the

claim to a limited extent, or in a particular man-

ner or not at all. He may prefer to hold it for

sale or other disposition; yet, under such orders

as are here involved, the operations of the re-

ceiver of necessity constantly exhaust the very sub-

stance of the property and may speedily render it

absolutely worthless. Surely the authority by

whatever name called under which such a result

may be wrought is in effect a final judgment" (p.

785-6).

Furthermore, in the very late case of Nelson vs.

Meehan, 155 Fed., 3, this Court says in terms:

"Section 504 of the Alaska Code, so far as ap-

plicable, provides that an appeal and writ of error

may be taken and prosecuted from a final judgment

or order of the District Court of Alaska to the

United States Circuit Court of Appeals for the

Ninth Circuit where the value of the subject-

matter exceeds $500. A judgment is defined by



the Codes of Alaska (section 234, Carter's Anno-

tated Codes) ^ as 'the final determination of the

rights of the parties in the action.'
"

This effectually disposes of counsel's construction.

Moreover, as we have shown in our original brief,

plaintiff in error must have made his application to

be discharged on motion before judgment in order

to have its merits considered.

Part IV, Sec. 121, Carter's Code.

And was also foreclosed of a right of appeal by

a prior application made and no appeal taken there-

from, conceding the appealability of an order denying

a motion to discharge (Brief, pp. 13-15).

So far as the order denying the motion to strike

from the judgment certain paragraphs it would be an

imposition upon the Court to re-argue herein its non-

finality. In this respect we call the Court's attention

to our brief (pp. 7-13).

XL

Counsel cite the case of Ledford vs. Emerson, 143

N. C, 127 (55 S. E., 969, 10 L. R. A. N. S., 362),

upon the point that an issue of fraud should have

been tried and found by the verdict of the jury in

order to warrant a judgment that an execution issue

against the person of the defendant.

We consider this case to be practically an authority

in our favor. That was an action wherein fraud in
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the contracting of the debt sued for was alleged in

the complaint, but the only issue submitted to the

jury was "in what amount, if any, is the defendant

indebted to the plaintiff by reason of the matters al-

leged in the complaint." There was no issue of fraud

submitted to the jury or any finding other than the

fact of the existence of the indebtedness sued upon,

and in that case the execution of the judgment against

the property of the defendant having been returned

unsatisfied, the Clerk, without any order from the

Court, issued an execution against the person of the

defendant under which he was arrested and after-

wards discharged upon a writ of habeas corpus.

The Supreme Court of North Carolina in this case

recognizes the distinction between fraud alleged in

the complaint and fraud alleged in an affidavit for

the arrest of the defendant in an ancillary proceeding

similar to the one under which the affidavit in the

case at bar was issued.

The Court says in that case:

"The provision of Revisal in 1905, Sec. 735, does

not bear on the case as it applies only to the issue

so-called which is raised by a denial of the facts

stated in the affidavit upon which the order of

arrest is based and which is ancillary to the prin-

cipal cause of action. In such a case the defendant

may demand a jury trial, but ivhere the issue of

fraud is raised by the pleadings, the plaintiff must

take the burden and he must establish the fact of



fraiiJ before he can he entitled to an execution

against the person of the defendant."

In the case at bar defendant made no attempt to

demand a jury trial upon the issue of fraud raised in

the affidavit of arrest. He came in and submitted to

the process of the Court by giving bail and it was

too late for him after the rendition of the judgment

in the case to raise any question of the sufficiency

of the process upon which he was arrested.

We again quote from Houston vs. Sedgwick, 32

Atl., 12:

".
. . an affidavit prescribed by act to hold

a defendant to bail in a civil action is a part of the

process to bring him into court and any objection

to it on the ground of deficiency or irregularity

in it may be and must be taken advantage of by

the defendant in the first instance and before he

has given bail or entered appearance; and if he

fails to do so he must be considered to have waived

his objections to it and neither he nor his bail

can afterwards avail himself of the objection."

In that case the affidavit was "wholly wanting" in

a material allegation, but as the Court there said, this

fact did not alter or change the rule applicable.

III.

We do not deem it necessary to discuss the point

made by counsel in his brief that the amended com-



plaint filed in the Court below stated an entirely new

cause of action and an equitable one at that.

We can not say any more than we have said in

our opening brief on that point. Counsel is, however,

somewhat inconsistent in maintaining that the action

stated was an equitable one and at the same time ask-

ing for a review by this Court upon a writ of error

from the judgment in that action. Certainly counsel

must be aware of the rule that in equitable actions

an appeal only lies to give jurisdiction to this Court

while in law actions a writ of error brings up the

action for review.

"The appropriate and only mode of bringing

cases of law for review before this Court is by

writ of error. An appeal is applicable only in

chancery cases. The distinction is obvious. It

has been steadily observed and maintained by the

United States Supreme Court for a century.

Equity cases must be brought up by appeal which

brings up the entire record upon the facts as well

as the law; cases at law can only be brought up

by writ of error, which simply brings up the rec-

ord for the correction of errors of law. That is

to say, a writ of error carries up nothing but ques-

tions of law and these questions are to be deter-

mined according to the facts found in the record.

An appeal carries up everything. It substitutes

the higher for the lower court and all questions,

w^hether of fact or of law, depending upon evi-

dence or law, may be re-examined by the appellate
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court just as they were originally examined by the

lower court having jurisdiction."

Stevens vs. Clarke, 62 Fed., 321-2.

^^There can be no question that the only mode

of giving this Court jurisdiction for the correc-

tion of errors in a law case is by writ of error.

An appeal can not have this result.

The Supreme Court and the Circuit Court of Ap-
peals possess no appellate power in any case unless

conferred upon them by act of Congress, nor can

such jurisdiction when conferred be exercised in

any other form or by any other mode of proceed-

ing than that which the law prescribes.

"Chief Justice Tawney, in Sarchet vs. U. S., 12

Pet., 143, held that an action at law could not be

brought to the Supreme Court by an appeal, but

must come up on writ or error; in no other way
could that Court get jurisdiction."

City of Wilmington vs. Ricaud, 90 Fed., 212.

See also

—

Thompson vs. Travelers' Ins. Co., 161 Fed., 867.

While all distinctions in the forms of actions at

law and suits in equity are abolished in Alaska, there

is still recognized a distinction in the substance of

such actions in so far as carrying the same to the Cir-

cuit Court of Appeals or the Supreme Court of the

United States for review is concerned, it being pro-



vided by section 508, part IV, chapter 51, of Carter's

Annotated Codes that

"All provisions of law now in force regulating

the procedure and practice in cases brought by

appeal or writ of error to the Supreme Court of

the United States, or to the United States Circuit

Court of Appeals for the Ninth Circuit, except

in so far as the same may be inconsistent with any

provision of this Act, shall regulate the procedure

and practice in cases brought to the courts re-

spectively from the District Court for the District

of Alaska."

Therefore if counsel is right in his contention that

the amended complaint stated an equitable cause of

action, he raises another bar to the jurisdiction of

this Court, having asked for a review in an alleged

equitable case upon a writ of error instead of upon

an appeal.

In conclusion we submit, as in our opening brief,

which we ask the Court to consider in connection

with this, that the writ of error should be dismissed.

ist. Because the order refusing to strike the matter

complained of from the judgment is not a final order.

2nd. Because a prior motion had been made to

discharge and the matter was res adjudicata, and the

order denying the subsequent motion therefore not

appealable.
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3rd. Because if contention of counsel for plaintiff

in error is correct and the action was an equitable one,

this Court has no jurisdiction of the writ of error

herein.

In lieu of dismissing the writ of error we ask this

Court to maintain the judgment of the Court below

in that:

1. The denial of the motion to amend the judg-

ment in the particulars asked was, if error at all,

harmless because the statements complained of fol-

lowed as a matter of law from the judgment itself;

2. The motion to discharge was too late, being

made after judgment instead of before, as provided

by the Alaskan Code; the remedy of plaintiff in error,

if any, being by some other method of procedure.

3. Conceding the right of defendant to be dis-

charged upon failure to charge him in execution of

the judgment within a reasonable time after the entry

thereof, the motion was premature in that it was made

at the same term (U. S. vs. Griswold, 11 Fed., 807).

JOHN L. MCGINN,
Attorney for Defendant in Error.

METSON, DREW & MACKENZIE,
E. H. RYAN,

Of Counsel.
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Appellant,
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Appellee.

LIST OF AUTHORITIES PRESENTED BY MIOCENE
DITCH COMPANY ON ITS MOTION TO QUASH
THE PETITION OF C. B. GREELEY AND WILD
GOOSE MINING AND TRADING COMPANY TO
VACATE JUDGMENT AND RECALL MANDATE
HEREIN.

The question presented by this motion to quash is

one of pure law in no way dependent upon the facts

presented by the affidavits filed in support of the

motion to vacate and recall. Counsel upon the other

side, however, insisted upon urging their view of the

facts upon the Court and for that reason alone it is

here emphatically asserted that should the time come



when it is incumbent upon the Miocene Ditch Com-

pany to file counter affidavits a very different fact

situation will appear from that which was so persist-

ently advanced upon oral argument.

The question raised by the motion to quash, in its

discussion, has resolved itself into the following prop-

ositions or points, viz:

I.

Contrary to the rule in many if not most of the

State jurisdictions the Federal courts will not enter-

tain a motion to vacate a judgment made after the

term at which such judgment was entered.

11.

Nor is the rule otherwise in the Federal courts

where the ground of challenge is fraud even though

the fraud alleged be extrinsic to the judgment and not

of such character as to be said to inhere therein.

AUTHORITIES.

It appears from the records of this Court as well

as from the showing herein that the judgment of this

Court which is moved against in these proceedings

was made and entered on September 5, 191 1, and it



therefore follows that the motion to vacate was made

at a subsequent term.

In Waskey vs. Hammer, and Eadie vs. Chambers,

179 Fed., 273, there were two petitions for recall of

the mandates of this Court issued upon judgments

previously entered in said cases (170 Fed., 31, and 172,

Fed., 73). In denying the petitions this Court, speak-

ing by Judge Gilbert, said:

"This court has no power to entertain a motion

to recall its mandate after the expiration of the

term at which its judgment was rendered, and its

mandate was issued. In Bronson vs. Schulten, 104

U. S., 410, the Court declared it to be a rule well

established:

" 'That after the term has ended all final judg-

ments and decrees of the Court pass beyond its

control, unless steps be taken during that term, by

motion or otherwise, to set aside, modify or cor-

rect them.'

"And the Court added: 'So strongly has this

principle been upheld by this Court that, while

realizing that there is no Court that can review its

decisions, it has invariably refused all applica-

tions for rehearing made after the adjournment

of the court for the term at which the judgment

was rendered; and this is placed upon the ground

that the case has passed beyond the control of

the Court.'"

In Nelson vs. Meehan, 155 Fed., i, a motion to va-

cate was made in the lower court and granted. There



was some uncertainty as to whether the record showed

that the motion had been made at a term subsequent to

that in which the judgment was rendered and in that

connection this Court by Judge Hunt said:

"If the record had disclosed that the motion to

set aside the decree and the action of the Court

vacating the same and granting a new trial were

had at a term subsequent to the special term

whereat the cause was heard, our conclusion would

have been that the Court exceeded its authority

and that the proper order would be to remand
the case with directions to set aside the order va-

cating the decree and granting a new trial, to dis-

miss the defendants' motion to vacate, and to en-

force the original decree of specific perform-

ance. . . .

"Our reasons for holding that defendants would
not be entitled to the relief sought at a subsequent

term of the court are briefly these: As we have

shown, the rule is that during the term at which a

decree is rendered the Court which pronounces it

may vacate, or annul it or amend or modify or re-

form it. But the power of a court of equity to va-

cate or annul its own judgment or decree does not

extend beyond the term at which the decree was
pronounced. Cameron vs. McRoberts, 3 Wheat.,

591."

An illuminating comment upon the rule will be

found in the opinion of Judge Wolverton in United

States vs. Aakervik, 180 Fed., 137, 143, where it is

said:



"Courts generally, except some perhaps of the
more limited, have jurisdiction to reverse their
own judgments and decrees during the term at

which they are rendered. In pursuance of such
authority they may, for error of law, or for fraud,
mistake, or any irregularity that might seem to

them to have afifected either of the parties to the
controversy injuriously, set aside their judgments
and decrees, and award a new trial or rehearing,
and thus give opportunity for righting whatever
wrong may have been engendered. After the
term has ended, however, the authority of the
courts to this purpose ceases, unless extended by
statute, or by motion, or some appropriate pro-
cedure taken within the time. This rule applies
as well to equity procedure as to procedure at

law. Other means of relief for the errors of the
Court are usually afiforded by writ of error or
appeal, and in equity a bill of review will lie,

within rules prescribed by law, for evidence dis-

covered after the decree has become final. All
such proceedings are taken and prosecuted in the
same suit or action, and not by separate contro-
versy. When, therefore, the term is at an end
without appropriate initiation of an available pro-
ceeding to revise or set aside the Court's final

judgment or decree, and no appeal or other means
of review is prosecuted within the time afforded
by authoritative regulation, such judgment or de-
cree becomes an absolute finality, forever binding
upon the parties and their privies, utterly without
power of change, revision or revocation, or relief

within the cause or proceeding in which it is ren-



dered. There are many causes, however, for which

a new and independent suit will lie to set aside

or annul a judgment or decree. Some of them

may be mentioned. Thus, where the unsuccessful

party has been prevented from exhibiting his case

fully, by fraud or deception practiced upon him
by his opponent, as by keeping him away from

court, or a false promise of a compromise, or

where the defendant never had knowledge of the

suit, being kept in ignorance by act of the plain-

tiff, or iihere an attorney fraudulently or without

authority assumes to represent a party and con-

nives at his defeat, or where the attorney regularly

employed sells out his client's interest to the other

side—these and similar cases which go to indicate

that there has never been any real contest in the

trial or hearing of the case, afford grounds for

impeachment by suit instituted directly for that

purpose/'

The passage which we have thrown into italics

clearly announces that in a situation exactly such as is

alleged as the ground for this motion to vacate the

proper and only remedy open after term is an inde-

pendent suit in equity and not a proceeding in the

case.

In King vs. Davis (Circuit Court, W. D. Virginia,

Dec. 21, 1903), 137 Fed., 198, 217, (affirmed in

Blankenship vs. Davis, Circuit Court of Appeals,

Fourth Circuit, 157 Fed., 676), it is said:

"There remains to be considered the question



on the motion to vacate the judgment. The third

ground of the motion is: 'As to the various de-

fendants who have filed pleas herein, for the reason

set forth in the said several pleas.' Treating these

pleas as sufficiently alleging fraud in the procure-

ment of the judgment" (italics ours), "the point

of inquiry is, has this (common law) court juris-

diction to vacate its final judgment of a former

term on motion alleging fraud in procuring the

judgment? In i Black, Judgments (2d Ed.,), Sec.

321, it is said that every court has an inherent

common-law power, even after the end of the

term, to vacate a judgment procured by fraud, at

the instance of the party injured. See, also, 15

Enc. PL & Pr., 234. But as to Federal courts it

seems that this statement is inaccurate" (Italics

ours). "I have not examined the question as to

the jurisdiction of the Virginia common law

courts in this respect. If they have such power,

it would not follow that the Federal common law

courts in this State have it. This is a question of

the power of the Court, and not a question of

procedure. Dabney, Fed. Juris., Sec. 132; Bran-

son vs. Schulten, 104 U. S., 417. So far as I have

had time to examine the Federal authorities, I

am led to believe that a bill in equity is the only

method by which these defendants could properly

raise the question they seek to present. Phillips

vs. Negley, 117 U. S., 675, and authorities there

cited; Marshall vs. Holmes, 141 U. S., 596;
Grames vs. Hawley, 50 Fed., 319; Craven vs. Can.

R. R. Co., 62 Fed., J 71; City vs. German Ins.

Co., 107 Fed., 56.
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"This conclusion is fortified by this considera-

tion: Rev. St. U. S., Sec. 723, forbids suits in

equity where there is an adequate remedy at law.

The jurisdiction of the federal equity courts to

entertain bills to vacate judgments at law pro-

cured by fraud seems unquestioned. If the law

court rendering such judgment had the power to

vacate it, there would be an adequate remedy at

law, and a consequent loss of jurisdiction by the

equity court."

In Reynolds vs. Manhattan Trust Co. (Circuit

Court of Appeals, Eighth Circuit), 109 Fed., 97, the

situation was exactly as here. Judgment was entered

in a term ending November 29, 1897. The mandate

went down to the Circuit Court at the next succeeding

term whereupon motion was made to revoke the man-

date and modify the judgment. Concerning the un-

timeliness of such a motion made after the term at

which the decree had been entered. Judge Thayer

said:

"For these reasons, we shall concede for the

present purposes that it was within the power of

this Court to have modified its original judg-

ment, if relief of that nature had been sought

during the period when the judgment was sub-

ject to its control. No such relief was sought,

however, during the term at which the judgment

was rendered, nor until a lapse of nearly three

months after the term had expired, and the pri-

mary question which arises upon this motion is



whether this Court now has the power to modify

or alter its former judgment in any material re-

spect. In Sibbald vs. U. S., 12 Pet., 488, it was

said:

" 'No principle is better settled or of more uni-

versal application than that no court can reverse

or annul its own final decrees or judgments for

errors of fact or law after the term in which they

have been rendered, unless for clerical mistakes;

. . . from which it follows that no change or

modification can be made which may substan-

tially vary or afifect it in any material thing.'

"The same doctrine was reiterated in Bank vs.

Moss, 6 How., 31, 38; and in Bronson vs. Schulten,

104 U. S., 410, 415, it was declared to be 'a gen-

eral rule of law that all the judgments, decrees,

or other orders of the courts, however conclusive

in their character, are under the control of the

Court which pronounces them during the term at

which they are rendered or entered of record, and

they may then be set aside, vacated, modified, or

annulled by that Court. But,' said the Court, 'it

is a rule equally well established that after the

term has ended all final judgments and decrees

of the Court pass beyond its control, unless steps

be taken during that term, by motion or other-

wise, to set aside, modify, or correct them; if

errors exist they can only be corrected by such

proceeding by a writ of error or appeal as may
be allowed in a court which, by law, can review

the decision. So strongly has this principle been

upheld by this Court that, while realizing that

there is no Court which can review its decision, it
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has invariably refused all applications for rehear-

ing made after the adjournment of the Court for

the term at which the judgment was rendered.

And this is placed upon the ground that the case

has passed beyond the control of the Court.'

"In Bushncll vs. Smelting Co., 150 U. S., 82, the

Supreme Court, with some impatience, again reit-

erated the rule that an application for a rehearing

can not be entertained when presented after the

expiration of the term at which the judgment was

rendered, citing various cases in which the point

had been previously adjudicated. It must be re-

garded, therefore, as a well settled rule that neither

a federal appellate court nor federal nisi prius

court can materially modify its judgment or de-

cree after the lapse of the term at which the same

was rendered, unless the power to do so is re-

served by a petition for rehearing or a motion for

a new trial filed during the term, and regularly

continued to a succeeding term, so as to preserve

the Court's power of control over the particular

judgment or decree. Woods vs. Lindvall, 48 Fed.,

73; 65 Fed., 373.

"In the present instance we are not asked to cor-

rect a mere clerical mistake made in the entry of

the judgment, or to enter a judgment orally an-

nounced, which the clerk failed to enter, or to

expunge a judgment which, when entered, was
absolutely void for want of jurisdiction over the

parties, all of which mistakes may doubtless be

corrected at any time {Bank vs. Perry, 66 Fed.,

887) ; but we are asked to enter a decree which is

materially different from the one formerly en-
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tered, and unlike the decree which the Court at

the time intended to enter, the former decree be-

ing precisely such a one as the Court in its opinion

directed to be entered. The clerk was guilty of

no neglect, and, although it be true that greater

relief might have been granted than was in fact

afforded, yet, as it was not applied for within the

term, this Court has now lost the power to af-

ford it."

That the rule announced in the foregoing cases is in

nowise diflferent where fraud is the ground of the

challenge is sufficiently indicated by the quotations

given from U. S. vs. Ankervik, supra, and King vs.

Davis, supra. Nor is the rule otherwise where the

fraud complained of can not be said to have inhered

in the judgment but is clearly extrinsic thereto.

In Games vs. Hawiey (Circuit Court D., Kansas),

50 Fed., 319, a motion was made after term to vacate

a judgment entered upon a compromise alleged to have

been fraudulently procured. The Court in denying

the relief prayed, said:

"Whatever power the Court may have had over

the case and the parties after that order was made

and during the same term, I am of the opinion

that after the term it had no power to set the

same aside on motion. The power of the Court

over the action and over the parties to it had been

exhausted by the final adjournment of the term

at which the final order of dismissal was entered,

and it could not resume jurisdiction either over
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the subject-matter or the parties without a new
proceeding, and the service therein of the ordi-

nary original process."

Cameron vs. McRoberts, 3 Wheat., 591 ;

Bank vs. Moss, 6 How., 31;

Sibba/d vs. U. S., 12 Pet., 488;

Assignees vs. Dorsey, 2 Wash. C. C, 433

;

Becker vs. Sauter, 89 III., 596;

Jackson vs. Ashton, 10 Pet., 480.

To the same effect, as to the rule applying equally

in a case of alleged extrinsic fraud, is the case of

Craven vs. Canadian Pac. R. Co., 62 Fed., 170. This

case is on all fours with the present case in that the

extrinsic fraud alleged was the unauthorized and

fraudulent action of defendant's attorneys in signing a

stipulation upon which the judgment was entered. The

motion to vacate was made after term and was for that

reason denied on the authority of Hickman vs. Ft.

Scott, 141 U. S., 415

The leading case seems to be Bronson vs. Schulten,

104 U. S., 410, quoted at length by Judge Thayer as

above. In that case the question presented by this mo-

tion to quash finds the fullest and most satisfactory

discussion. The pertinent matter contained in the

opinion is too lengthy to be reproduced here but it

will be found upon reading to amply foundation the

holdings of the subordinate Federal courts that have
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uniformly followed it. The Court is also referred to

the following cases:

Phillips vs. Negley, i 17 U. S., 665;

Hickman vs. Ft. Scott, 141 U. S., 415.

There is a further view of the matter that should

be taken into consideration. This Court's mandate has

gone down to the District Court and its instructions

as to further proceedings acted upon. A second trial

has been had and a decision announced if judgment has

not been entered. After decision the parties here

moving to vacate, till then strangers to the record,

moved to intervene and subsequently, according to

their counsel, abandoned that motion to again move

that the hearing be reopened to the end that they might

intervene. The last motion appears to be still pending

and undetermined.

Three queries suggest themselves quite apart from

the question of the power of this Court at this time

to entertain the motion to vacate. First as to the au-

thority of the Court to nullify that which has been

done by its direction in response to an after term mo-

tion; second, as to the right of these moving parties

to the relief asked, even if it be authorized, in the face

of their manifest laches; third, as to their right to

relief here after having submitted themselves to the

jurisdiction of the District Court acting under the au-

thority of the very judgment and mandate here at-

tacked.
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In all views of the question this motion to vacate and

recall appears to be most strikingly unusual and extra-

ordinary if not so anomolous as to be quite untenable.

Respccfully submitted.

E. S. PILLSBURY and

HORATIO ALLING,
Attorneys for Miocene Ditch Company.



No. 1977

IN THE

Intt^b i^tatefi Qltrrmt Qlnurt of App^ala

FOR THE NINTH CIRCUIT

MIOCENE DITCH COMPANY,
Appellant,

vs.

CAMPION MINING <a TRADING COMPANY,
Appellee.

Rejoinder of Miocene Ditch Company to

Reply of Wild Goose Mining ® Trading

Company on Motion to Quash.

E. S. PILLSBURY and

HORATIO ALLING.
Attorneys for Miocene Ditch Company.

Filed this day of June, A. D. 1912.

FRANK D. MONCKTON, Clerk.

By Deputy Clerk.

THE JAMES H. BARRY COMPANY
SAN FRANCISCO

FILE D
JUN4-191?





IN THE

TSinxUi S^tatea Qltrrutt Olourt nf App^ala
FO R TH E

NINTH CIRCUIT.

MIOCENE DITCH COMPANY,
Appellant,

vs.

No. 1977
CAMPION MINING & TRADING '

COMPANY,
Appellee.

REJOINDER OF MIOCENE DITCH COMPANY TO
REPLY OF WILD GOOSE MINING & TRADING
COMPANY ON MOTION TO QUASH.

Pursuant to the suggestion of the Court both parties

filed a list of authorities used upon oral argument.

Subsequently the Wild Goose Company served and

filed a Reply to which the Miocene Company begs

to offer this Rejoinder.

It is the contention of the Wild Goose Company

that a judgment may be moved against after term on

a showing of extrinsic fraud; that such a case con-

stitutes an exception to the general rule enforced by

the Federal courts prohibiting an after term attack

upon a judgment by a proceeding in the case.





IN THE

Intt^in ^taUB (Hirtnit Olourt of App^uIb
FOR TH E

NINTH CIRCUIT.

MIOCENE DITCH COMPANY,
Appellant,

vs.

No. 1977
CAMPION MINING & TRADING
COMPANY,

Appellee.

REJOINDER OF MIOCENE DITCH COMPANY TO
REPLY OF WILD GOOSE MINING & TRADING
COMPANY ON MOTION TO QUASH.

Pursuant to the suggestion of the Court both parties

filed a list of authorities used upon oral argument.

Subsequently the Wild Goose Company served and

filed a Reply to which the Miocene Company begs

to offer this Rejoinder.

It is the contention of the Wild Goose Company

that a judgment may be moved against after term on

a showing of extrinsic fraud; that such a case con-

stitutes an exception to the general rule enforced by

the Federal courts prohibiting an after term attack

upon a judgment by a proceeding in the case.



An examination of the Federal cases will disclose

that the distinguishment between extrinsic and in-

trinsic fraud has never been discussed with reference

to the rule of after term attack by proceedings in the

case, but always with reference to the right to relief

against the judgment at all, by any proceedings, either

in the case or in the form of an independent equitable

action.

Most of the cases, from U. S. vs. Throckmorton, 98

U. S., 61, down, wherein the distinguishment has been

discussed, have been suits in equity for relief against

the judgment and it has been in that connection that

it has been held that no relief can be afforded where

the fraud alleged essentially inhered in the judgment.

It appears, therefore, that the doctrine of extrinsic

as contradistinguished from intrinsic fraud as a ground

of challenge relates solely to the right to relief against

a judgment and has no relation to the extent of the

rule as to after term attack in the case. Unless the

fraud alleged be extrinsic and collateral to the judg-

ment and the issues that inhere therein no relief can

be afforded in any event, either by an independent

suit in equity or a proceeding in the case.

In Nelson vs. Meehan, 155 Fed., i, the proceeding

was in the case, but the discussion there had as to

extrinsic and intrinsic fraud was not to the point that

because the fraud alleged was intrinsic the after term

attack upon the judgment came too late, but rather



to the point that intrinsic fraud was no ground for

attack upon a judgment in any event.

The question raised by this motion to quash, how-

ever, is not as to the right of the Wild Goose to

relief against the judgment if their showing of ex-

trinsic fraud be taken as true, but rather as to their

right to such relief on an after term motion in the

case in the teeth of the Federal rule. In view of

the fact that there can be no relief against a judg-

ment for fraud unless the fraud be extrinsic thereto,

as held in the Throckmorton case and the cases that

follow it, then to say that cases of alleged extrinsic

fraud constitute an exception to the Federal rule pro-

hibiting after term attacks in the case is to say that

the rule does not apply at all where the ground of

attack is fraud. And that is the very contention

which Judge McDowell repudiates in King vs. Davis,

137 Fed., 198, 217, quoted from in our original list

of authorities.

It is here contended that the Federal rule, the

reason for which is the necessity from considerations

of public policy of the finality of judgments, excludes

after term consideration of all challenge to a judg-

ment by a proceeding in the case save only those for

lack of jurisdiction appearing upon the face of the

record, or a claim that the judgment as entered does

not correctly represent the judgment as given. The

only exceptions to the rule are cases that would war-

rant the old writ of error coram vobis or coram nobis



as discussed in Bronson vs. Schulten, 104 U. S., 410,

and cases where a bill of review would lie under

chancery practice.

Tt is urged by counsel upon the other side that

the present case is such that their motion to vacate

is entitled to be considered as a bill of review and that

they are therefore relieved of the rule which would

otherwise make their motion untimely.

But the character of the challenge here does not

bring this case within the excepted class. A stranger

to the record is not entitled to file a bill of review,

though he is entitled to file a supplemental bill in the

nature of a bill of review, but only after leave of

court first had and obtained.

Thompson vs. Schenectady Co., 119 Fed., 634.

It would seem, therefore, that the Wild Goose,

being a stranger to the record and not having been

admitted to the controversy by any order of this Court,

is not in a position to claim for its motion all or any

of the remedial functions or efifects of a bill of review.

Moreover, the showing here made is not one of the

recognized grounds for relief by a bill of review.

"A bill of review can be founded on no ground

other than error apparent on the face of the record,

newly discovered evidence, or new matter arising

after the decree. Bills to impeach decrees for



fraud . . . are original bills, governed by gen-

eral equitable principles."

Id Cyc, 532;

Ritchie vs. Burk, 109 Fed., 16, 18;

Cutter vs. Iowa Water Co., 96 Fed., 777;

Dunlevy vs. Dunlevy, 38 Fed., 459;

No. III. C. & I. Co. vs. Young, 12 Fed., 809.

It will scarcely be claimed that this mere motion

to vacate, by virtue alone of the character of relief

sought, can be said to be an original bill in equity,

or that this Court would have jurisdiction to enter-

tain it if it was.

Respectfully submitted.

E. S. PILLSBURY and

HORATIO ALLING,
Attorneys for Miocene Ditch Company.
















